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In Memoriam 

Mark DeWolfe Howe 


This volume is dedicated to the memory of Mark DeWolfe Howe, 
who died in February, 1967. Mark was a member of the Institute’s 
Board of Directors from its inception. His counsel and encourage¬ 
ment were instrumental in beginning the annual publication of 
Religion and The Public Order , We were most fortunate to have as 
our colleague a man who combined an active and vital concern for 
civil rights and church-state relations with the highest standards of 
legal scholarship. His writings in the field of church-state relations 
reveal a rare ability to examine issues of pressing concern in light of 
relevant standards of scholarship even when his investigations led to 
conclusions at variance with his personal preferences. His commit¬ 
ment both to action and to intellectual honesty stands as an inspiring 
example. Those of us who were privileged to know him personally 
will miss the human qualities he brought to his work and to his 
relationships with others. His courage and modesty can serve as a 
model for the pursuit of dialogue in our complex and diverse society. 
Although Mark was a man of firm and deep convictions, his concern 
and respect for others led him to seek genuine understanding and 
appreciation of those with different viewpoints. All who are inter¬ 
ested in legal scholarship, progress in civil rights, and constructive 
resolution of church-state problems will feel his loss deeply. 
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ROBERT E. RODES, JR. 


Sub Deo et Lege: 

A Study of Free Exercise 


i 

The debates over religious freedom and state power seem to run in 
cycles. These days, we have a spate of cases involving the right of 
the Black Muslims to practice their religion in prison, a few blood 
transfusion cases, and the cases involving the right of the Old Order 
Amish to keep their children out of high school. Draft cases seem 
to rise and fall with our military commitments. Cases involving loud¬ 
speakers, doorbell ringing, and other ways of proclaiming the Gospel 
seem to be trailing off. Flag salute cases, which kept the state courts 
busy for a decade, were finally disposed of by the Supreme Court in 
1943. 1 Snake-handling cults, which produced a number of cases in 

Robert E. Rodes, Jr., is Professor of Law, University of Notre Dame. 

Author’s note: After this article was completed, I learned of the death of 
Mark DeWolfe Howe, who taught me Constitutional Law at Harvard and intro¬ 
duced me to the ground rules for creative thinking in the field of church-state 
relations. Everyone working in the field can profit from his insistence on the 
historical dimensions of the subject and from his concentration on the aspirations 
of real religious groups in a real society rather than the relation between abstract 
churches and an abstract state. More important, everyone who aspires to be a 
scholar—or a teacher—can draw inspiration from the entire seriousness of his 
approach to honest viewpoints different from his own, from his facing up to the 
difficult consequences of a given position, and from his openness in sharing with 
his students the frontier problems of his own thought. I should like to dedicate 
this article as a small tribute to his memory. 

1 West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624 ( 1943 )* 
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the forties, have fallen off a good deal, whereas the eating of peyote 
seems rather on the upswing. Zoning cases have been fairly constant 
for some decades and show no sign of falling off. Cases involving 
compulsory vaccination and other forms of medical treatment have 
also run fairly steady for some time. So have cases involving persons 
who keep a holy day on Saturday, though they have never risen to 
the prominence they had a century ago. The polygamy cases that 
called forth the earliest Supreme Court pronouncements on these 
matters faded out of the reports before the turn of the century, leav¬ 
ing only an echo or two behind. 

In contrast to the fact situations, the tenor of judicial reasoning in 
these cases has been remarkably constant, only rolling off a little 
more smoothly as the years go by. The right to believe, it goes, is 
absolute; the right to act, however, cannot be. It is limited by the 
right of society to make appropriate provision for the health, safety, 
morals, welfare, or what have you, of its members. This glib rationale 
may be accompanied by elaborate, subtle, and sensitive analyses of 
the facts of a particular case, but a glib rationale it remains. Seldom 
does a court go deeper, and make a real effort to inform the citizen 
of the source of those social values that must take precedence over 
what that citizen is persuaded is the very will of God. 

In a few cases, though—more of them in the last century than in 
this one—a full-scale explanation is attempted. In more, it is possible 
at least to discern the presuppositions on which the court is operating. 
Here, for instance, is a gloss on the Declaration of Independence, 
used in a blood transfusion case: 

We believe that every human being is endowed by God with the 
inalienable right to live. The fact that the subject is the infant child of 
a parent who, arbitrarily, puts his own theological belief higher than 
the duty to preserve the life of his child cannot prevail over the con¬ 
sidered judgment of an entire people in a case such as this. 2 

Sometimes, the paradox is recognized, without being resolved: 

The mandate of Jehovah to teach and preach the gospel is interpreted 
by the plaintiffs as a command, upon pain of everlasting destruction, to 
sell the gospel message on the streets of Manchester at five cents a copy 
without applying for the badge or permit required by the ordinance. 
From the plaintiffs’ point of view they face a painful dilemma in this 

2 Morrison v. State, 252 S.W.2d 97, 101 (Mo. App. 1952). 
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conflict between the call of conscience and the demands of man-made 
law. The possibility of such a conflict is, for the most part, fortunately 
eliminated by the guarantees of the First or Fourteenth Amendment. 
But not altogether. 8 

But most cases simply repeat the formula in one way or another, 
without showing much awareness of the underlying problem: 

Which is superior, the public safety or the defendants’ religious practice? 
The authorities are at one in holding that the safety of the public 
comes first. 4 

In this article, I shall attempt to explore the historical background 
of this seemingly offhand attitude, see what light is shed on the 
problem by such of the cases as shed any at all, and, finally, take up 
a few suggestions—my own and others 5 —as to the best approach to 
cases of this kind. 


II 

In 1297, Boniface VIII issued his famous Clericis Laicos, in which 
he ordered the prelates of the Church not to pay taxes to the state 
without his express permission. Most of the bishops of England found 
that their consciences required them to comply. The redoubtable 
Edward I, however, was not without resources of his own. He seized 
all the temporalities of the bishops and restored them one by one, as 
each bishop put up an appropriate sum of money. How each came to 
terms with his conscience, we do not know, but there were only a 
few holdouts. Winchelsey, the primate, eventually brought off his 
resistance in one way or another—although he spent the last few 
years of Edward’s reign in exile for something else. But Oliver Sutton 
of Lincoln found a way to save both his conscience and his temporali¬ 
ties. He left a sum of money lying in his house, which the sheriff 
seized in payment of the tax. 5 

There seem to be two morals to this story. One is that the problem 

8 City of Manchester v. Leiby, 117 F.2d 661, 666 (1st Gir. 1941). 

4 State v. Massey, 229 N.G. 734, 736, 51 S.E.2d 179, 180 (1949). 

5 Reg. Winchelsey x-xvi; Reg. Sutton xix-xx. A number of bishops seem 
to have settled for the king’s suggestion that they pay a fine to have their tem¬ 
poralities back—that this would be a fine not a tax, and therefore not inconsistent 
with the papal mandate. Others seem to have thought that force majeure excused 
compliance with Clericis Laicos. Kemp, Counsel and Consent 82 (1961), 
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of authority versus conscience is not new in Anglo-American juris¬ 
prudence; 8 the other is that there are more ways than one to skin a 
cat. In a period when claims to freedom of conscience are becoming 
increasingly complex, and judicial treatment of them increasingly 
pat, it is well to keep both points in mind. 

The key to medieval English church-state relations is adjustment. 
The ultimate power confrontations of early Plantagenet times— 
Henry II versus Becket over clerical immunities, and John versus 
Innocent III over episcopal appointments—did not offer much en¬ 
couragement to either side to try the experiment again. So such 
conflicts as arose were pursued on both sides with a certain circum¬ 
spection. Authority and conscience, principle and power, were all 
made use of, but none was tested to the full. Rather, all were stretched 
in one direction or bent in another in an effort to work out a modus 
vivendi of some kind. At the same time, as conscience was a variable 
that the churchmen could use to better advantage than the seculars 
could (although the seculars too used it sometimes with effect), the 
lay authorities tended to take the claims of conscience with something 
of a grain of salt. 

The framing of test oaths and other devices to ferret out the mis¬ 
believer by the very witness of his conscience was largely a Renais¬ 
sance phenomenon. It was an important factor in the Reformation 
settlements, and was only gradually done away with by the various 
Acts of Toleration. These Acts left the erring citizen the freedom of 
his conscience, and left him free to follow in practice the dictates 
of his conscience to the extent the law permitted and no more. 

It seems to me that both of these lines of historical experience 
entered into the conception of the supremacy of law as the common- 
law judges developed it amidst the religious quarrels of the seven¬ 
teenth century. 6 7 In dealing with “the Church of England as by law 
established,” the institutional successor of the medieval church, the 
law set itself as arbiter between the individual and the church, and 
between ecclesiastical and secular institutions. In dealing with those 
bodies set up by dissenters from the Established Church, the law set 
itself as arbiter of how far they were to be put up with, how far to 

6 The historical analysis that occupies the remainder of this section is devel¬ 
oped somewhat more fully in my The Passing of Nonsectarianism, 38 Notre 
Dame Law. 115, isi-8 (1963). 

7 Cf. Pound, The Spirit of the Common Law c. 3 (igai). 
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be suppressed. Church and state alike fell—with the sovereign him¬ 
self—under the famous rubric “non sub homine, sed sub Deo et lege, 55 

The “sub Deo 55 in this rubric is not to be lost sight of. The pro¬ 
ponents of the common law, both medieval and postmedieval, were 
Christians, and it was precisely as Christians that they kept the 
claims of the institutional church in bounds. As they had an estab¬ 
lished religion, with doctrinal and moral tenets fixed by law and 
custom, there was no difficulty in formulating the standpoint from 
which they judged. 

The original American commitment to religious freedom was, it 
seems to me, an escape not so much from the religious consensus 
that prevailed in the mother country as from the institutional and 
liturgical framework in which that consensus was embodied. Religious 
persecution was experienced by the English nonconformist who domi¬ 
nated the American scene not as a persecution on account of doc¬ 
trine but as a persecution on account of institutional and liturgical 
forms. His hope for religious peace through universal toleration was 
not so much secular as “nonsectarian. 55 Individual Christians or 
groups of Christians were to be left free to work out whatever insti¬ 
tutional and liturgical forms they chose. The possibility of a radical 
departure from the doctrinal and moral commitments of traditional 
Christianity had not occurred to them—it was no part of their 
experience. 

The role of the common law, then, as a vigorous and somewhat 
skeptical arbiter of the claims of both church and conscience from 
the standpoint of an inchoate religious commitment of its own was 
an unexamined assumption which the American courts brought over 
from their English forebears. It is the tension between this assump¬ 
tion and the literal terms of constitutional religious freedom that 
constitutes the basic dialectic of the cases on the subject. 

Ill 

This tension, this dialectic, seems to present itself to the courts in 
four basic forms: 

1. As a tension between secular and religious pursuits. 

2. As a tension between a dominant religion and a minority 
religion. 

3. As a tension between authority and conscience. 
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4. As a tension between the individual and society. 

I have found that those cases which fairly articulate their ap¬ 
proaches can be grouped under one or another of these heads. Which 
is chosen by the court in a given case depends in part on the subject- 
matter of the case, in part on the ideological orientation of the court. 

1. The tension between religious and secular pursuits is not much 
different from what it was in medieval times. Unless there is to be a 
full-fledged theocracy, this tension is inevitable, whatever the religious 
commitment of the state. It comes up especially in zoning cases, 8 in 
nuisance cases, 9 and in cases involving the use of the streets. 10 The 
general rule in such cases is that the time, place, and manner of the 
exercise of religious freedom may be regulated by the state in any 
fashion that serves a legitimate secular purpose, 11 is not arbitrarily 
administered, 12 does not favor one religion over another, 13 and leaves 
the citizen reasonable scope for his religious activities. 14 

Of these four criteria, the last can evidently be dispensed with if 
the secular purpose sufficiently requires it. Thus, in one case, the 
court rejected the contention of a prisoner that his constitutional 
rights were infringed because he could not get to Mass while in soli¬ 
tary confinement. 15 

In cases of this kind, needless to say, it is not necessary to reject 
the religion in question in order to reject the particular attempt to 

8 E.g., Milwaukie Company of Jehovah’s Witnesses v. Mullen, 214 Ore. 281 
330 P.2d 5, 74 A.L.R.2d 347, appeal dismissed and cert . denied, 359 U.S. 436 
(*958); Jehovah’s Witnesses Appeal, 183 Pa. Super. 219, 130 A.2d 240 (1957). 

*E.g., Morison v. Rawlinson, 193 S.C. 25, 7 S.E.2d 635 (1940); Cf . City of 
Louisiana v. Bottoms, 300 S.W, 316 (Mo. App. 1927); Delk v. Commonwealth, 
166 Ky. 39, 178 S.W. 1129 (1915). 

10 E.g., Cox v. New Hampshire, 312 U.S. 569 (1941); Hamilton v. City of 
Montrose, 109 Colo. 228, 124 P.2d 757 (1942); Commonwealth v. Plaisted, 
148 Mass. 375, 19 N.E. 224 (1889). 

II E.g., State v. White, 64 N.H. 48, 5 Atl. 828 (1886); Commonwealth v. 
Pascone, 308 Mass. 591, 33 N.E.2d 522 (1941), and cases cited at notes 8-10 
supra . 

12 E.g., Cantwell v. Connecticut, 310 U.S. 296 (1940); Frazee’s Case, 63 Mich. 
396, 30N.W. 72 (1886). 

18 E.g., Fowler v. Rhode Island, 345 U.S. 67 (1953); State ex rel Tate v. 
Cubbage 210 A.2d 555 (Del. Super, 1965). 

14 E.g., State v. Derrickson, 97 N.H. 91, 81 A.2d 312 (1951). 

McBride v. McCorkle, 44 N.J. Super. 468, 130 A.2d 88r (App. Div. 1957). 
The same criterion has been used in some cases to support the total suppression 
of Black Muslim activities in prison, on the theory that limited regulation would 
be too difficult to enforce. Williford v. People, 217 F.Supp. 245 (N.D. Calif. 

1963)- 
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practice it. One could be a good Catholic and still feel that a 
Catholic church should not be erected without adequate off-street 
parking. 16 One could be a devoted follower of Billy Graham and 
still feel that he should not preach in Times Square during the rush 
hour, 17 or in a quiet residential neighborhood at one o’clock in the 
morning. 18 One could be an Orthodox Jew and still insist on Jews 
complying with regulations designed to insure that their ceremonial 
wine does not fall into the channels of secular commerce. 19 

In fact, it is not the main-stream religious groups in our society 
that raise objections to administrative adjustments of this “time, place, 
and manner” category. They may litigate if a particular regulation 
seems unduly burdensome in a given instance, or they may throw in 
a religious freedom argument as a makeweight in a case that turns 
on something else. But in principle, they accept the claim of the 
state to impose reasonable regulations on religious activities for the 
sake of the general harmony of the community. 

The small groups that refuse to accept regulations of this kind do 
so either from a theological conviction that the church cannot be 
subordinate to the state in any respect, or from a conviction that 
they cannot cooperate in any way with measures taken by the state 
to implement a policy of which they disapprove. The most important 
example of the first cateogry is presented by the Jehovah’s Witnesses; 
the most important example of the second category by certain paci¬ 
fists. The Jehovah’s Witnesses appear to hold that all authority that 
does not emanate from Jehovah in the manner envisaged by their 
doctrine is usurpation, so that they cannot in conscience submit to 
such authority by registering, taking out permits, or anything of the 
kind. 20 The pacifists—not all pacifists, but certain ones of them— 
hold that raising armies and participating in war is sinful, so that any 

16 Cf. Jehovah’s Witnesses Appeal, 183 Pa. Super. 1219, 130 A.sd 240 (1957). 

17 Cf. Hamilton v. City of Montrose, 109 Colo. 228, 124 P.2d 757 (1942). 

18 Cf, Morison v. Rawlinson, 193 S.C. 25, 7 S.E.2d 635 (1940). 

19 Shapiro v. Lyle, 30 F.2d 971 (W.D. Wash. 1929). It was pointed out in this 
case that the rabbinate had been consulted in the framing of the regulations in 
question. 

20 See 3 Stokes, Church and State in the United States 541-6; City of 
Manchester v. Leiby, 117 F.2d 661 (1st Cir. 1941). It is not altogether clear 
whether the Witnesses condemn, at least in theory, all laws, or only those that 
interfere with their religious activities. I suspect the latter. It is also not clear 
whether they have modified their views since the Supreme Court decided that 
the extreme position was not to be maintained. At least, there does not seem to 
be any more litigation over these matters. 
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measures taken by government to that end are sinful too. Thus, they 
believe that to cooperate in such measures by registering for the draft 
and pursuing the machinery for obtaining conscientious objector 
status, or by taking shelter during an air raid drill, would be a form 
of cooperation in the sins of those in power. 21 

Claims of this kind are quite comparable theologically to the claims 
made by the prelates of the medieval church that the boundary be¬ 
tween temporal and spiritual authority was for spiritual, not temporal, 
authority to draw. The claim fares no better now than it did then. 22 
The common law has no deeper commitment than its commitment 
to its own processes. The claim to be free of the orderly procedures 
set up by the whole society for the adjustment of competing interests 
within it is regarded as anarchic—as, indeed, it probably is. 

2. The tension between a dominant religion and a minority religion 
was articulated in a number of cases in the early and middle nine¬ 
teenth century. It received a full-dress treatment in one or two 
blasphemy cases, 23 and several Sabbath-breaking cases. 24 Also, one 
of the Supreme Court cases on Mormon polygamy contains language 
along similar lines. 25 The general idea is that we are a Christian 
people, committed to Christianity in general though not to any par¬ 
ticular denomination. Christianity is a part of the common law. Those 
who choose some other religious commitment or none at all may be 
tolerated, but they cannot expect to be allowed to outrage the moral 

21 E.g., United States v. Henderson, 180 F.2d 711 (7th Cir.), cert, denied, 339 
U.S. 963 (1950) (draft); People v. Parilli, 1 Misc.2d 201; 147 N.Y.S. 2d 618 
(Magis. Ct. 1955) (air raid drill). 

22 See 2 Rot. Parl. 373b (1376-7), where the clergy requested permission to 
try a certain jurisdictional issue in their own courts, and were told that “The 
king cannot abandon his right to afford the benefit of the law to all his sub¬ 
jects. . .” See also the Case de Modo Decimandi, 13 Co. Rep. 37, 77 Eng. Rep. 
1448 (1610), where Coke strongly protests against the common law judges’ 
being made to plead on equal terms before the king against the claim of the 
prelates to jurisdiction in a given class of cases. He insists that the common law 
judges are entitled to determine the boundaries of all subordinate jurisdictions. 

22 People v. Ruggles, 8 Johns. 290 (N.Y. 1811); Commonwealth v. Kneeland, 
20 Pick. 206 (Mass. 1838). 

24 Commonwealth v. Wolf, 3 S. & R. 48 (Pa. 1817); State v. Ambs, 20 Mo. 
214 (1854); Shoverv. State, 5 Engl. (10 Ark.) 259 (1850). 

25 See Mormon Church v. United States, 136 U.S. 1, 49 (1890): “The organ¬ 
ization of a community for the spread and practice of polygamy ... is contrary 
to the spirit of Christianity and of the civilization which Christianity has pro¬ 
duced in the Western world.” 
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sentiments or disrupt the common life of the general community in 
which they live. 

The blatant religiosity of this approach led a number of courts to 
take a slightly different tack. Christianity, they argued, is embodied 
in our institutions not because it is true, but because it is the religion 
of the great majority of our citizens. Thus, blasphemy may be pun¬ 
ished not because it offends God, but because it annoys so many of 
our citizens as to threaten a breach of the peace. 26 Sunday work may 
be forbidden not because Sunday is the theologically right day to 
rest, but because it is only sensible that the day chosen for secular 
purposes as a day of rest should be the one on which the great 
majority of our citizens would rest anyway for religious reasons. 27 

Neither of these forms of express recognition of a dominant re¬ 
ligion is much in vogue with the courts today. The theological gloss 
on the Declaration of Independence quoted above dates from 1952, 28 
and there is a Florida case in 1943 that announces that our legal 
system rests on Christian ethics. 29 There are also a few cases where 
the court attempts to undermine the theological ground on which a 
given claim to religious freedom rests. For instance, the same Florida 
judge who said that our legal system rests on Christian ethics told 
the Jehovah’s Witnesses in a flag salute case that they had misread 
the Book of Exodus. 30 But for the most part the courts in this 
century have eschewed religious commitment as a basis for judgment. 

Courts do, however, sometimes formulate as bases for judgment 
moral or metaphysical criteria that are so far religious as to prevail 
over the religious commitments of the parties before the court. Judge 
Wright’s determination “to act on the side of life” in the most cele¬ 
brated of the blood transfusion cases 81 would seem to involve treating 


26 State v. Chandler, 2 Harr. 553 (Del. 1837); see the dissent in Common¬ 
wealth v. Kneeland, 20 Pick. 206 (Mass. 1838). 

27 Lindenmuller v. People, 33 Barb. 548 (N.Y. Sup. 1861). Other cases, of 
course, treat the religious significance of Sunday as merely coincidental. Specht 
v. Commonwealth, 8 Pa. 312 (1848) anticipates the modern cases on this point. 

28 Morrison v. State, 252 S.W.2d 97 (Mo. App. 1952). 

29 State ex rel. Singleton v. Woodruff, 153 Fla. 84, 13 So.2d 704 (1943). 

80 State ex reL Bleich v. Board of Pub. Instruction, 139 Fla. 43, 190 So. 815 
(1939)* Cf- State v. Smith, 155 Kan. 588, 127 P.2d 518 (1942), in which the 
court seems to have undertaken to consider the reasonableness of the Witnesses’ 
stand against saluting the flag, and to have decided it was reasonable. 

31 Application of Georgetown College, 331 F.2d 1000, rehearing denied, 331 
F.2d 1010, cert . denied , 377 U.S. 978 (1964). 
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“life” as such a criterion. The landmark case of People v. Pierson ? 2 
decided in 1903, and much cited since, seems at one point to suggest 
that “nature 5 ’ is such a criterion. In upholding the conviction of 
parents who refused on religious grounds to provide medical treat¬ 
ment for their child, the court said that nature as well as law de¬ 
manded that such treatment be provided. 

In other cases, the courts have been willing to commit themselves 
to the denial of particular religious tenets, without setting up alterna¬ 
tive doctrines of their own. 38 For instance, in upholding a statute 
making it a crime to “pretend 55 to tell fortunes, the court accepted 
the legislative premise that fortunes cannot in fact be told. 34 Another 
court upheld the firing of a pacifist teacher on the ground that the 
state had a right to have its children indoctrinated in the necessity of 
going to war. 35 Cases of this kind seem to be dealt with under 
Mr. Justice Jackson’s rubric that 

. . . the price of freedom of religion or of speech or of the press is that 
we must put up with, and even pay for, a good deal of rubbish, 86 

The court, then, accepting that the religious claim under considera¬ 
tion is rubbish, proceeds to determine whether it is rubbish of a kind 
that we must put up with and even pay for. 

It is perhaps not quite fair to put Jackson’s expression of impa¬ 
tience in the same class with Chancellor Kent’s elaborate defense of 
the Christian orientation of the common law. 37 But as far as the 
man is concerned whose religious freedom is before the court, it 
amounts to the same thing. He is cast in the role of an outsider; the 
court undertakes to determine what scope can be allowed him in a 
community whose corporate commitments are different from his own. 

3. The tension between authority and conscience is manifested in 

32 176 N.Y. 201, 68 N.E. 243 (1903). 

33 In addition to the examples given in this paragraph, see In re Whitmore, 47 
N.Y.S.2d 143, 146 (Dom. Rel. Ct. 1944), a compulsory vaccination case: “The 
Founders of the Republic and the framers of the Constitution did not intend 
that the law would protect a person who might conceive of a God and the worship 
of that conception of God in a manner which might endanger the lives of the 
community. . . (Emphasis added.) 

34 People v. Ashley, 184 App. Div. 520, 172 N.Y.S. 282 (1918); cf . McMasters 
v. State, 21 Okl. Crim. 318, 207 Pac. 566, 29 A.L.R. 292 (1922). 

35 McDowell v. Board of Educ. 104 Misc. 564, 172 N.Y.S. 590 (Sup. Ct. 1918). 

36 United States v. Ballard, 322 U.S. 78, 92 (dissenting opinion). 

37 People v. Ruggles, 8 Johns. 290 (N.Y. 1811). 
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a certain number of opinions that seem in the last analysis to be 
saying that we must obey men rather than God. Here, for instance, 
is a lone justice of the Utah Supreme Court taking the short way 
with a polygamy case in which his colleagues have elaborately devel¬ 
oped the moral and social objections to the practice: 

Not having the advantage of any special knowledge of the “law of God” 
on this matter, I must content myself to judge it upon the basis of my 
understanding of the laws of our state and nation as established through 
the processes of democracy. It would be a dangerous principle indeed 
for some to be bound by the law thus established, whereas others could 
flout it, using the excuse that the “law of God,” which they claim is 
known specially to them, renders them immune. 88 

To be sure, the exuberant agnosticism of this statement might well 
give pause even to those who do not see the law of God as sanction¬ 
ing polygamy. The problem thus raised is met head on in only one 
judicial opinion I have seen, the 1931 Supreme Court case of United 
States v. Macintosh , 39 where that uncompromising proponent of 
Early American virtue, Mr. Justice Sutherland, spoke for a majority 
of the Court. It seems that Macintosh had let it be known when 
applying for citizenship that he would support his adopted country 
only in such wars as he considered to be morally justified. That, for 
Sutherland, showed an inability to take the oath of allegiance without 
reservation, and a lack of the “attachment to the principles of the 
Constitution” required by the naturalization laws: 

He is unwilling to leave the question of his future military service to 
the wisdom of Congress where it belongs, and where every native bom 
or admitted citizen is obliged to leave it. 40 

What, then, of the law of God? Sutherland is no agnostic, nor is he 

38 In re State in the Interest of Black, 3 Utah 2d 515, 283 P.2d 887, 913-14 
(1955). A comparable approach is taken in Craig v. State, 220 Md. 590, 155 
A. 2d 684, 690 (1959), upholding a manslaughter conviction for parents who 
interpreted certain passages of scripture as forbidding them to secure medical 
assistance for their child: “The appellants were, and are, at perfect liberty to be¬ 
lieve in the religion of their selection; they may pray, anoint and call in the 
Elders of their Church in case of sickness of their minor children; but they, like 
all parents; must also obey the mandate of Article 72A, Section 1, by providing 
medical aid when the circumstances properly call for the same.” 

39 283 U.S. 605 (1931). 

40 Id. at 624. 
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one to duck an issue when it is fairly presented to him. The issue is 
there, and he meets it manfully: 

When he speaks of putting his allegiance to the will of God above his 
allegiance to the government, it is evident . . . that he means to 
make his own interpretation of the will of God the decisive test. . . . 
We are a Christian people . . . , according to one another the equal 
right of religious freedom, and acknowledging with reverence the duty 
of obedience to the will of God. But, also, we are a Nation with the 
duty to survive; a Nation whose Constitution contemplates war as well 
as peace; whose government must go forward upon the assumption, and 
safely can proceed upon no other, that unqualified allegiance to the 
Nation, and submission and obedience to the laws of the land, as well 
those made for war as those made for peace, are not inconsistent with 
the will of God. 41 

On the whole, while we can admire Sutherland for facing up to the 
issue, it seems clear enough that he has come off second best in the 
encounter. It should be noted that his principle is not simply applied 
to the laws presently in force—Macintosh has no objection to any 
such law. It is evidently intended to apply to any possible law that 
Congress may enact in the future. While Sutherland saves himself 
from blatant caesaropapism by making the permanent theological 
rectitude of Congress an assumption rather than an article of faith, 
it is hard to take seriously in either capacity. If we must found our 
institutions on a religious presupposition, we should be able to find a 
better one than our own infallibility. 

4. The tension between the individual and society provides the 
rationale most commonly used by the courts in cases of this kind. The 
general idea is that religion cannot protect behavior condemned by 
laws that serve the legitimate social purposes of the state. At one 
time, this principle was applied rather mechanically—if the law 
served a legitimate purpose, the religious objection was automatically 
of no effect. 42 During the course of this century, this mechanical 

41 Id. at 625 (italics in original). The dissenting opinion of Chief Justice 
Hughes, id . at 627, points out rather cogendy that while government has always 
claimed the right to override the individual conscience if need be, a man should 
not be expected to approve in advance of having his conscience overridden. 

42 E.g., Knowles v. United States, 170 Fed. 409 (8th Cir. 1909) (obscenity); 
Commonwealth v. Herr, 229 Pa. 132, 78 Atl. 68 (1910) (wearing of religious 
garb by public school teacher); Sweeney v. Webb, 33 Tex. Civ. App. 324, 76 S.W. 
766 error den., 97 Tex. 250, 77 S.W. 1135 (1903) (enforcement of local option 
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view has been gradually displaced by one that would weigh the im¬ 
portance of the social goal to be served in a given instance against 
the amount of interference with religious freedom involved. 43 Since 
the 1963 Supreme Court case of SHerbert v. Verner , 44 the latter view 
has become a requirement of the Federal Constitution. 

The difference between the two approaches is illustrated by the 
Jenison 45 case, which had two trips to the Supreme Court of Minne¬ 
sota, one before, one after Sherbert. Mrs. Jenison, taking literally the 
scriptural admonition “judge not,” refused to serve on a jury, and 
was held in contempt. The Minnesota Supreme Court affirmed the 
conviction, holding that the state had the power to provide for the 
administration of justice, and Mrs. Jenison’s religious scruples could 
not take her out of the ambit of that power. The Supreme Court 
vacated for reconsideration in the light of Sherbert. In that light, 
the Minnesota court held that Mrs. Jenison could not be forced to 
serve on a jury in violation of her religious scruples unless it could be 
shown that adequate juries could not be gotten together from people 
without such scruples. 

But either view of the matter admits that in a proper case the 
state can override the religious scruples of its citizens in favor of 
some social value that cannot otherwise be secured. Such a doctrine 
fits rather neatly into the general pattern of constitutional decisions. 


prohibition against claim of Jewish family to religious use of wine); State v. 
Massey, 229 N.C. 734, 51 S.E.2d 179 (1949) (snake handling); Anderson v. 

State, 84 Ga. App. 259, 65 S.E.2d 848 (1951) (compulsory vaccination); Gude 

v. State, 237 Ark. 927, 377 S.W.2d 816 (1964) (compulsory vaccination); State 

v. Perricone, 37 N.J. 463, 181 A.2d 751 (1962) (blood transfusion). 

43 E.g., State v. Morris, 28 Idaho 599, 155 Pac. 296 (1916) (statute forbidding 
Sunday movies cannot constitutionally be applied to movie used to illustrate 
church sermon); Zavilla v. Masse, 112 Colo. 183, 147 P.2d 823 (1944) (flag 
salute); Bolling v. Superior Court, 16 Washed 373, 133 P.2d 803 (1943) (flag 
salute); United States v. Hillyard 52 F. Supp. 612 (E.D. Wash. 1943) (refusal to 
serve on jury); State v. Everly, 146 S.E.2d 705 (W. Va. 1966) (refusal to serve 
on jury). 

44 374 U.S. 398 (1963). 

45 In re Jenison, 265 Minn. 96, 120 N.W.2d 515, vacated 375 U.S. 14, new 
opinion , 267 Minn. 136, 125 N.W.2d 588, 2 A.L.R. 3d 1389 (1963). The differ¬ 
ence of approach is also illustrated in the different opinions in Prince v. Massa¬ 
chusetts, 321 U.S. 158 (1944), where Rutledge, J., for the majority, adopted the 
older view, and Murphy, J., dissenting, argued for a balancing of interests in the 
particular case, and in State ex reL Holcomb v. Armstrong, 39 Washed 860, 
239 P.2d 545 (1952), where the majority again took the older view. 



[ 16 ] ROBERT E. RODES, JR. 


It follows patterns with which the free speech cases have made us 
familiar. Some judges, indeed, accentuate the resemblance by bor¬ 
rowing the “clear and present danger” formulation from the free 
speech cases. 46 

The doctrine also has comfortable affinities for the first of the 
lines of church-state cases discussed above, the venerable line that 
weighs religious against secular pursuits. Reason and authority alike, 
then, appear to support the doctrine, and invest it with the accept¬ 
ance of a familiar and serviceable thing. 

In fact, however, these affinities are deceptive, and the superficial 
acceptability of the doctrine equally so. In the first place, the free 
speech cases do not really apply. Freedom of speech is inherently 
exercised in the context of the community, the “market place of 
ideas”; it may in all logic be subordinated to the overall structure 
of the community of which it forms a part. Freedom of religion, on 
the other hand, is inherently exercised in a context that transcends 
the community. If it is to be subordinated to some community value, 
that value must have a claim to transcendence of its own. 

By the same token, the other line of cases, the “time, place, and 
manner” cases, do not really apply. Those cases, as we have seen, 
while they limit a religious practice in terms of the overall community 
context, do so in such a way as not to reject outright the transcendent 
claims of the practice in question, but rather to allow it appropriate 
scope. They cannot be authority for regarding a religious practice as 
socially obnoxious in itself. 

In short, the case envisaged by the doctrine under consideration, 
the case in which an individual interest in religious freedom may be 
subordinated to a social interest of sufficient moment to outweigh it, 
presupposes a source of social values that can logically be set against 
the sovereign claim of a given religion to be the norm of all such 
values. If that source of social values is not to be an alternative 
religious commitment like that suggested in the second of the lines of 
cases discussed above, and is not to be an authoritarian agnosticism 
like that of the Utah justice quoted above, it must be a source that 
is neutral as between religions, and neutral as between all religions 
and none. It is the quest for such a source of values—for a religiously 


46 See the dissenting opinion in State ex rel. Holcomb v. Armstrong, 39 Wash. 
2d 86o, 867, 239 P.2d 545, 549 (1952). 
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neutral standpoint for evaluating the claims of religion—that we 
have now to consider. 


IV 

A doctrine that has been considerably discussed among commenta¬ 
tors—perhaps because it is about the only simple, straightforward 
and unequivocal doctrine the commentators have to offer—would 
have it that the requisite religious neutrality can be achieved simply 
by ignoring religion, that is, by leaving religion and religious values 
rigorously, and, if need be, arbitrarily, out of account. 47 This means 
that the state cannot further religion or any religious value; nor can 
it make use of religion to further any secular value, even if religion 
would in fact be effective for that purpose. On the other hand, if 
the state does neither of these things, its measures cannot be ques¬ 
tioned by the citizen because they happen to violate his religious 
scruples. 

This doctrine, besides yielding clear (if not always pleasant) re¬ 
sults, 48 accords nicely with Jefferson’s metaphor about the wall of 
separation between church and state. It does not accord quite so 
nicely with the decided cases. It seems to be definitively rejected 
by the Supreme Court’s holding in SHerbert . 49 Also, it would require 

47 Kurland, Religion and the Law, passim (1962); Pfeffer, Court, Consti¬ 
tution and Prayer, 16 Rutgers L. Rev. 735 (1963). Pfeffer, in his review of 
Kurland, 15 Stan. L. Rev. 389 (1963), indicates that he would not take the 
doctrine as far as Kurland does. Nevertheless, I think he embraces basically the 
same doctrine. The departures he is willing to accept are justified on historical 
grounds—see, for instance, his treatment of tax exemption, Church, State and 
Freedom 603 (1953)—or on grounds of overriding public necessity—as in the 
case of military chaplains, Id. at 218. 

48 In fairness to Kurland, I must quote his warning, op. cit. supra note 47, at 
112, that his test “is meant to provide a starting point for the solution to prob¬ 
lems brought before the Court, not a mechanical answer to them.’* But as this 
would seem to be true as far as it goes of all legal doctrines, it cannot be intended 
to forestall any criticism of Kurland’s doctrine that treats it as a legal doctrine. 
In fact, it appears from context that Kurland does regard certainty as one of the 
virtues of his doctrine—a legal rather than a mechanical certainty, but still a 
greater certainty than competing doctrines can offer. 

49 Commentators since Sherbert have attempted to develop a concept of a 
“broader neutrality” or neutrality tempered by “accommodation” to modify the 
rigors of the original doctrine in the manner required by that decision. See 
Galanter, Religious Freedoms in the United States: A Turning Point? 1966 
Wis. L. Rev. 217, 290: " Sherbert suggests that when others are not thereby dis- 
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knocking down certain legislative adjustments of unquestioned utility 
and constitutionality, the most notable being the exemption of con¬ 
scientious objectors from the draft. So it cannot be said that this 
doctrine commands acceptance in our institutional arrangements. But 
it has both the requisite simplicity and the requisite provenance to 
make it a suitable starting-point for a critique. 

It should be noted at the outset about this doctrine that, although 
it may seem at first blush a submergence of the claims of the church 
under the brute power of the state, its proponents insist that it is as 
beneficial to the church as it is to the state. 60 A place for everything 
and everything in its place, they seem to argue, can be harmful to 
no one; it must be good for everyone. 

This, of course, is hard to disagree with. The question is where 
it leads us. Where it seems to me to lead us is to the question of what 
constitutes the religion on the basis of which the state is not to act. 
That is, by eliminating religion from the ambit of state concerns, 
and thus leaving the state free to act in all other areas, the doctrine 
frees us (happily) from the necessity of defining the proper function 
of the state, but makes it all the more crucial to define the proper 
function of the church. This seems to give the doctrine affinities for 
a certain group of cases that dispose of claims of religious freedom 
by insisting that the practice in issue is not religious. 

Such cases generally hark back to the much-quoted language of 
Mr. Justice Field in the polygamy case of Davis v . Season: 

The term “religion” has reference to one’s views of his relations to his 
Creator, and to the obligations they impose of reverence for his being 
and character, and of obedience to his will. It is often confounded with 


advantaged, the state must move from strict neutrality (identical treatment with 
indifference to varied effects) to a broader neutrality (differentiated treatment 
to achieve comparability of effects).” See also Kauper, Schempp and Sherbert: 
Studies in Neutrality and Accommodation, 1963 Religion and The Public 
Order 3. These, it seems to me, are not basically alternative doctrines to the one 
described in text, but attempts to rescue that doctrine, as far as it can be rescued, 
by introducing pragmatic qualifications, or qualifications borrowed from other 
doctrines. I do not think they claim to afford a coherent principle, as the original 
doctrine does. Kurland himself, leading proponent of the original doctrine, heaps 
scorn on such notions. See his Foreword to the Symposium, Expanding Concepts 
of Religious Freedom , 1966 Wis. L. Rev. 215. 

60 Kurland, op . cit. supra note 47, at 17; Pfeffer, Church, State, and 
Freedom 605 (1953). 
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the cultus or form of worship of a particular sect, but it is distinguish¬ 
able from the latter. The first amendment to the Constitution, in de¬ 
claring that Congress shall make no law respecting the establishment 
of religion, or forbidding the free exercise thereof, was intended to 
allow every one under the jurisdiction of the United States to entertain 
such notions respecting his relations to his Maker and the duties they 
impose as may be approved by his judgment and conscience, and to 
exhibit his sentiments in such form of worship as he may think 
proper, not injurious to the equal rights of others, and to prohibit 
legislation for the support of any religious tenets, or the modes of 
worship of any sect. 51 

In this context, Field was able to say that to call the advocacy of 
polygamy “a tenet of religion is to offend the common sense of 
mankind.” 52 

The approach taken by Field in this language had a certain vogue 
in the flag salute cases before the Supreme Court put that question 
to rest. A number of judges, including Massachusetts 5 redoubtable 
Chief Justice Rugg, delivered themselves of pronouncements to the 
effect that saluting the flag has nothing to do with religion. 53 One or 
two other cases, including one doorbell case, were handled in similar 
terms. 54 A larger number of cases, on a variety of matters, have taken 
the view that such and such an activity is “secular, 55 which amounts 
to rather the same thing as saying that it is not religious. 65 In either 
case, it is presupposed that there is an ascertainable line between the 
temporal and spiritual domains, so that the distinguishing of one 
from the other does not depend on any particular view of either. 

As a matter of fact, the proponents of the doctrine that religion 
must be left out of account seem not to carry it in the direction I 

51 Davis V. Beason, 133 U.S. 333, 342 (1890). 

52 Id. at 342. 

68 People ex rel . Fish v. Sandstrom, 279 N.Y. 523, 18 N.E.2d 840 (1939); 
Nicholls v. Mayor & School Comm, of Lynn, 297 Mass. 65, 7 N.E.2d 577 
(i 937 ); Taylor v. State, 194 Miss. 1, 11 So.2d 663, reversed , 319 U.S. 583 
(i943); State ex rel. Bleich v. Board of Pub. Instruction, 139 Fla. 43, 190 So. 

815 (1939)* 

54 Frolickstein v. Mayor of Mobile, 40 Ala. 725 (1867) (Jew must obey Sun¬ 
day law); Maplewood Township v. Albright, 13 N.J. Misc. 46, 176 Atl. 194 
(G.P. 1934) (doorbell). 

55 Prince v. Massachusetts, 321 U.S. 158, 176 (1944) (Jackson, J., concurring); 
Scoles v. State, 47 Ark. 476, 1 S.W. 769 (1886) (Sunday law); Gospel Army v. 
Los Angeles, 27 Cal.2d 232, 163 P.2d 704 appeal dismissed 331 U.S. 543 (1945) 
(soliciting); City of Manchester v. Leiby, 117 F.2d 661 (1st Cir. 1941). 
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have just taken it. Professor Kurland, author of the most forthright 
formulation of the doctrine, is indeed most vigorous in attacking the 
Davis v . Beason opinion from which the language just quoted was 
taken. 50 Nevertheless, it seems to me that his doctrine supports the 
decision, and that for the reason I have just given. Let me show why 
I think this is the case. 

The facts of Davis are these: during the days of Mormon polyg¬ 
amy in Utah, the Territory of Idaho, a nervous neighbor of Utah, 
with a substantial Mormon minority, enacted a statute requiring as 
a condition for voting an oath containing a number of provisions, 
the most important for purposes of the case being: 

that I am not a member of any order, organization, or association 
which teaches, advises, counsels or encourages its members, devotees or 
any other person to commit the crime of bigamy, or polygamy, or any 
other crime defined by law, as a duty arising or resulting from member¬ 
ship in such order, organization, or association, or which practices 
bigamy, polygamy or plural or celestial marriage as a doctrinal rite of 
such organization . . , 67 

Defendants were accused of taking this oath falsely, belonging to 
such an organization, the Mormon Church. They defended by attack¬ 
ing the constitutionality of the statute. The Supreme Court upheld 
the statute as an appropriate measure against an organization dedi¬ 
cated to crime. It dealt with the religious freedom objection in the 
language quoted above. 

Now Kurland’s basis for thinking this violates his rubric is 

the fact that this statute made membership in the Mormon Church 
without more a basis for punishment, that the alleged crime was ad¬ 
herence to a religious belief, that in fact the statute was applicable only 
to the Mormons. . . , 68 

This formulation seems to me wide of the mark. What the statute 
makes a basis for punishment is membership in an organization that 
urges the practice of polygamy upon its members. The wording of 
the statutory oath makes it quite clear that religious and secular 
organizations are treated precisely alike for this purpose. Thus, if 
the application of this statute to the Mormon Church is to be struck 


56 Kurland, op. cit. supra note 47, at 212-5. 

67 133 U.S. at 334. 

68 Kurland, op. cit. supra note 47, at 25. 
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down under the religion clauses of the First Amendment , 50 it must 
be because the Mormon Church is a religious organization, and a 
religious organization has special privileges in this regard. But to 
accept this argument is to do precisely what Kurland tells us we 
may not do—to classify on the basis of religion. 

The alternative, as I said above, is to determine whether the 
number of wives a man should have is or is not a religious question, 
and on the basis of our answer to that question to decide whether 
the statute is to stand or to fall—without regard to the character of 
the organization. This seems to be more or less what Field was doing 
in the language quoted further back. In fact, some years after Davis, 
the Supreme Court of Idaho read the word “celestial” out of the 
statute in question, holding that the number of wives a man might 
have in the next world was a religious matter and none of the state’s 
concern, whereas the state was rightly interested in how many wives 
he had in this life . 60 The necessity for inquiries of this sort, pace 
Kurland himself, seems to me to inhere in the Kurland thesis. 

This for me is a sufficient reason why the Kurland thesis cannot 
stand. If a man is before us claiming religious freedom with evident 
sincerity, it seems we should be sparing in telling him his claim is 
really not religious. To be sure, we may be on sound ground, both 
practical and historical, in taking this skeptical approach in the time- 
place-and-manner cases, as we have seen. But beyond those cases, 
we ought to try something else. 

V 

There has been a certain casting about for a substantive principle 
that will be itself religiously neutral, and yet will furnish a basis for 
passing on claims that are conceded to be religious. In other words, 
where the doctrine just considered attempts to define the proper 
sphere of religion, leaving whatever remains to the state, the principle 
in question would define the proper sphere of the state, and allow 

59 Today, the statute in question would fall as a violation of the constitutional 
right of freedom of association. Under a current line of Supreme Court cases, the 
state cannot penalize membership in an association, secular or religious, by reason 
of the unlawful purposes of the association, without some showing that the par¬ 
ticular member in question shares those unlawful purposes. E.g tJ Elfbrandt v. 
Russell, 384 U.S. 11 (1966). 

00 Toncray v. Budge, 14 Idaho 621, 95 Pac. 26 (1908). 
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the state to operate within that sphere even at the expense of some¬ 
one’s religious beliefs. Three main candidates have been suggested as 
affording such a principle. Each, I feel, is open to serious objection. 

1. Natural law. The proponents of traditional natural-law doc¬ 
trines are able to argue that the requirements of human nature may 
be ascertained without reference to revealed religion, and that, once 
ascertained, these requirements may be used to test the claims of 
revealed religion. Whatever purports to be revealed by God may be 
confidently rejected if it proves inconsistent with the demands of 
human nature. 

This line of reasoning has a good deal of merit, but it is not 
religiously neutral. Such an approach to natural law, if it is not to 
be accompanied by some form of atheism, requires us to say that God 
has established a certain order in nature, that human perceptions, 
even in the debilitated condition brought on by the Fall, can discern 
that order without the help of revelation, and that God can be 
relied on not to change that order through any act of His sovereign 
power. All of these propositions have been vigorously denied by 
theologians, including perhaps the weightiest of modem Protestant 
theologians, as well as a strong minority of Catholics. 

2. The common good. Roger Williams, in a metaphor that has 
been most popular with the commentators on this subject, likened 
the body politic to a ship . 41 The passengers may worship what god 
they please, or none at all, but the captain must navigate the ship 
and keep it afloat. Their “weal and woe is common” as Williams 
says—if the ship sails north, all sail north together, if it goes down 
all go down together. This is a fair enough statement of the theory 
of the common good. There are some goods, this theory runs, that 
must be available to all or they will be available to none. These may 
properly be pursued through the institutions of the community, and 
any claim to individual freedom must give way before an overriding 
necessity of this pursuit. 

The philosophical roots of this theory reach into antiquity, and 
obviously it is not without its points. It has seemed particularly per¬ 
suasive to the judiciary in wartime—considering how irrelevant the 
claim of religious freedom would become if our enemies were to 
prevail . 88 

81 Quoted in Pfeffer, op. cit. supra note 50, at 76 (1953). 

62 E -S; United States v. Brooks, 54 F.Supp. 995 (S.D.N.Y. 1944); United 
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Again, the vice in the formula is that it is not really religiously 
neutral. The metaphor of the ship is deceptive in this regard. The 
role played by the state in the life of its citizens is both more per¬ 
vasive and more controversial than the role played by the ship captain 
in the life of his passengers. When a ship leaves port, both the 
destination and the necessity of keeping afloat would seem to be 
agreed on in advance. The dissenter may assert his freedom in these 
matters by refusing to embark. Also, the destination of the ship is 
contingent; a man may have any of a number of purposes in going 
where the ship goes. But the destination of the state is to a certain 
extent a question of ultimate value—it depends on the ultimate des¬ 
tination of man. The common good of the state, then, depends on 
determinations of ultimate value. Religion, claiming as it does to deter¬ 
mine ultimate value, claims perforce a voice in determining the 
common good. Hence, the common good cannot furnish a neutral— 
still less a superior—vantage point from which to judge the claims 
of religion. 

3. Balancing of individual goods . If freedom is for all, then ob¬ 
viously one man’s freedom must end where another man’s begins; 
freedom cannot be exercised in a way that interferes with a like 
freedom for others. It is sometimes supposed that this principle fur¬ 
nishes the requisite neutral basis for passing on claims to religious 
freedom. Your freedom to go your way can be limited by my freedom 
to go my way without saying in the abstract that my way is better 
than yours. Thus, the freedom of a Christian Scientist not to have his 
child vaccinated is limited by the freedom of other children not to 
catch contagious diseases. 63 The freedom of an Amish parent to 
bring up his child in his own way is limited by the child’s freedom 
to be educated. 64 The freedom of a Jehovah’s Witness not to undergo 


States v. Henderson, 180 F.2d 711 (7th Cir.), cert denied , 339 U.S. 963 (1950), 
both draft cases. See also Commonwealth v. Beiler, 168 Pa. Super. 462, 79 A.2d 
134 (1951), an Amish school case in which the court, alluding to the importance 
of education for democracy, adds: “Unless democracy lives religious liberty can¬ 
not survive.” Id . at 468, 79 A.2d at 137. 

63 E.g., Anderson v. State, 84 Ga. App. 259, 65 S.E.2d 848 (1951); Cude 
v. State, 237 Ark. 927, 377 S.W.2d 816 (1964). 

64 E.g tJ Commonwealth v. Beiler. 168 Pa. Super. 462, 79 A.2d 134 (1951). 
Similar considerations have contributed to the agonizing ambivalence of the 
American Civil Liberties Union with regard to the Amish. 
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a blood transfusion necessitated by an industrial accident is limited 
by his employer’s freedom not to have to pay compensation for a 
death that could have been avoided. 65 

But this doctrine cannot be called religiously neutral either. How¬ 
ever it may look in the abstract, when it comes to particular cases, 
its application involves an evaluation of the competing claims. If 
the Christian Scientist is right in thinking smallpox is illusory, what 
becomes of my right to have him go through the rituals I have 
developed to protect me from it? As well might a school board 
require all children to wear magic amulets to ward off devils from 
the school. 60 If the Amish parent is right in thinking education 
above the eighth grade is spiritually destructive, what becomes of the 
child’s right to be so educated? As well might the state set up his 
right to sexual experience against the parent’s right to instill in him 
the principles of chastity. And if the Jehovah’s Witness is right in 
thinking that eternal damnation awaits a man who submits to a blood 
transfusion, how can the saving of a few miserable dollars for his 
unbelieving employer be measured against his claim? 

The futility of this kind of analysis seems to me well illustrated 
by the case of Otten v. Baltimore and Ohio R.R., decided by Judge 
Learned Hand in 1953. Otten had been put out of a job by the 
adoption of a union shop pursuant to the Railway Labor Act, his 
problem being that his religion forbade his joining a union to which 
unbelievers also belonged. He attacked the constitutionality of the 
legislation that permitted this to be done. Hand reasoned that he 
was not asserting his own right to practice his own religion, but 
rather was demanding that the union and the employer conduct 
themselves in a manner consonant with his—not their—doctrines. 
The First Amendment, Hand said, 

gives no one the right to insist that in pursuit of their own interests 
others must conform their conduct to his own religious necessities. . . . 
We must accommodate our idiosyncrasies, religious as well as secular, 
to the compromises necessary in communal life; and we can hope for 

65 Industrial Gomm’n v. Vigil, 150 Colo. 356, 373 P.2d 308 (1962); Martin v. 
Industrial Accident Comm’n, 147 Cal. App. 2d 137, 304 P.2d 828 (1956). 

66 Cf t Regina v. Machekequonabe, 28 Ont. Rep. 309 (1897), a case which has 
received (deservedly) a good deal of attention from commentators on the more 
bizarre asepcts of the law. It sustained the manslaughter conviction of an Indian 
who shot his father-in-law, whom he mistook for a Wendigo, or evil spirit in 
human form. 
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no reward from the sacrifices this may require beyond our satisfaction 
from within, or our expectations of a better world. 67 

Now, it is clear that a union shop cannot so operate as to deprive 
Negroes of the chance to work. 68 I suspect that it could not so 
operate as to deprive Catholics or Protestants of a chance to work. 
But it may so operate as to deprive Otten and his coreligionists of 
a chance to work. This, it seems to me, is not because the union and 
the railroad may do as they please, regardless of the religious scruples 
of employees, but because Otten’s- doctrine can be called an “idio¬ 
syncrasy” in our present social context. 

The balancing of interests, then, like the determination of the 
common good, or of the requirements of the natural law, can only 
be done within the framework of particular religious presuppositions, 
or presuppositions about ultimate value that cannot be divorced from 
religion. It seems to me that this must necessarily be the case with 
any supposed religiously neutral test. A person who claims religious 
freedom is asserting, “I mean to do this because it is God’s will that 
I do it.” If we are to reject his claim, we must do so on one of two 
grounds—I cannot see that there is a third: (i) “You are mistaken; 
it is not God’s will that you should do this,” or (2) “We will not 
permit you to do God’s will.” The second of these alternatives seems 
to involve a deliberate and unequivocal rejection of God’s will, as 
such. Therefore, not being Lucifer, I find it necessary to choose 
the first. 


VI 

This futility of the quest for a religiously neutral criterion poses a 
real problem in the application of our commitment to religious free¬ 
dom. For me, the solution to the problem lies in the nature of the 
commitment itself. The underlying logic of that commitment, and of 
all our free institutions, is consistent with a wide variety of alterna¬ 
tive religious affirmations, but in the last analysis it cannot be re¬ 
ligiously neutral. We have chosen an open society and a society 
oriented toward the personal fulfillment of the free individual. The 
choice depends on a view of man and society that cannot be extri¬ 
cated from its long-standing involvement with religion except upon 

67 Otten v. Baltimore & Ohio R.R., 205 F.2d 58, 61 (2d Gir. 1953). 

68 E.g James v. Marinship Corp., 25 Cal.2d 721, 155 P.2d 329 (1944). 
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assumptions—such as those of the natural-law theorists—that are 
themselves not religiously neutral. 

To put it more affirmatively, it is because man pursues a salvation 
that society cannot encompass, and by an evolution that society can¬ 
not control, that he is entitled to a measure of self-determination 
with which society cannot rightly interfere. This is the insight on 
which our freedoms rest. Logically, it is a theological insight, his¬ 
torically, it is Christian. It suggests that we strive for a social order 
in which human beings are as far as possible open to God and to 
each other, and in which each enjoys the maximum possible scope 
for the development of his unique potentialities. Such a society con¬ 
forms, we are persuaded, not only to the common experience of our 
people, but, as far as we can discern it, to the will of God. 

In this context, the common-law tradition has treated the claim 
of the individual conscience to determine its own limits with the 
same skepticism it brought in an earlier period to the claim of the 
Church to do the same. I am enough a product of the tradition to 
share in this skepticism. It is not clear to me that the personal fulfill¬ 
ment in which I believe is best served in every case by letting a man 
follow his own conscience, however cross-grained, peculiar, or fanat¬ 
ical a conscience it turns out to be. It is not clear to me that a belief 
that he has correctly interpreted the Book of Exodus will always see 
a man through the human consequences of letting his wife or child 
die for want of a blood transfusion. It is not clear to me that the 
consciousness of doing right will support a woman through the trials 
of homemaking, motherhood, and advancing middle age as fully as 
the exclusive possession of her husband would have done. It is not 
clear to me that the gradual deterioration of the ability to love that 
is the lot of the philanderer may be escaped by conscientiously follow¬ 
ing in the footsteps of Joseph Smith. In fine, it seems to me, as it 
has seemed to many Christians, that there comes a point where it is 
better to follow the promptings of a true humanity than the rigors 
of a false doctrine however sincerely held—better for the personality, 
and on the whole more pleasing to God. 69 

69 In this connection. Professor Martin Versfeld offers a useful distinction be¬ 
tween sincerity and integrity: “When Socrates died for his philosophic conviction, 
it is not enough to say that his death shows that he believed what he said. A 
fanatic or a lunatic may be sincere in that sense, and their actions may make us 
believe in their sincerity without in the least convincing us of the truth of what 
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But it is at just this point that the individual conscience becomes 
both deceptive and ambiguous. Let me illustrate what I mean with 
a rather well-known example, the convoluted deliberations of Huckle¬ 
berry Finn about whether to turn in the runaway slave, Jim. Feeling 
himself responsible for Jim’s escape, Huck began to be troubled by 
his conscience: 

Conscience says to me, “What had poor Miss Watson done to you that 
you could see her nigger go off right under your eyes and never say one 
single word? What did that poor old woman do to you that you could 
treat her so mean? Why, she tried to learn you your book, she tried to 
learn you your manners, she tried to be good to you every way she 
knowed how. That’s what she done.” 70 

Thereupon, Huck resolved to turn Jim in. But when the opportunity 
presented itself, he could not go through with it. Rather, he saved 
Jim from capture by tricking a boatload of pursuers. Then: 

I got aboard the raft, feeling bad and low, because I knowed very well 
I had done wrong, and I see it wam’t no use for me to try to do right; 
a body that don’t get started right when he’s little ain’t got no show— 
when the pinch comes there ain’t nothing to back him up and keep 
him to his work, and so he gets beat. 71 

At this point, he began reflecting that if he had done right and 
given Jim up, he would have felt just as badly as he now did about 
having done wrong, so that there was not much point worrying about 
it one way or the other. 

On another occasion, however, he made another attempt to set 
himself right, and even wrote out a letter telling Miss Watson where 
her runaway slave was: 

I felt good and all washed clean of sin for the first time I had ever 


they hold. But what Socrates in fact does is something more. He sets a seal upon 
the truth of what he held, and lifts it from mere subjectivity. It would be a long 
matter to set out fully the grounds for saying this. But what we observe in his 
action is that it makes sense of his life, and that it displays not merely sincerity 
but integrity—for a very sincere man may be very divided and disintegrated.” 
St. Thomas, Newman , and the Existence of God, 41 The New Scholasticism 
1 (1967). 

70 Clemens, The Adventures of Huckleberry Finn 123 (Harper ed. 

1929)- 

71 Id. at 127. 




[ 28 ] ROBERT E. RODES, JR. 

felt so in my life, and I knowed I could pray now. But I didn’t do it 
straight off, but laid the paper down and set there thinking—thinking 
how good it was all this happened so, and how near I come to being 
lost and going to hell. And went on thinking. And got to thinking 
over our trip down the river; and I see Jim before me all the time; in 
the day and in the night-time, sometimes moonlight, sometimes storms, 
and we a-floating along, talking and singing and laughing. But some¬ 
how I couldn’t seem to strike no places to harden me against him, but 
only the other kind. 72 

After further reflections of this kind, he finally noticed once more the 
letter he had written Miss Watson: 

It was a close place. I took it up, and held it in my hand. I was a- 
trembling, because I’d got to decide, forever, betwixt two things, and I 
knowed it. I studied a minute, sort of holding my breath, and then 
says to myself: 

“All right, then, I’ll go to hell”—and tore it up. 

It was awful thoughts and awful words, but they was said. And I 
let them stay said; and never thought no more about reforming. I 
shoved the whole thing out of my head, and said I would take up 
wickedness again, which was in my line, being brung up to it, and 
the other wam’t. 78 

Now, one could say, to be sure, that in acting as he did Huck 
was really following the dictates of his conscience—that is, of his 
innermost capacity for discerning right from wrong. But it is clear 
enough that he himself would have said the opposite. Insofar as he 
knew his own conscience, it called on him to turn Jim in. And it 
would be hard for a moralist, however sophisticated, to say he would 
have acted against his conscience had he done so. In any event, we 
may wonder if some of the claims to freedom of conscience are not 
made on behalf of the same kind of conscience that bade Huck turn 
in his friend. 

Of course, it is easy enough to point out that from the standpoint 
of objective principles Huck’s dilemma is spurious. If slavery is a 
moral evil, as most of us are now persuaded it is, returning a man 
to that state would be as objectionable on analytical grounds as it 
proved to be on intuitive grounds. Sound theology, in other words, 
is equally consistent with normal human intuitions and with its own 


72 id . at 296. 


73 Id. at 297. 
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first principles. But this will not help us. A man would not be in 
court in the first place if we could be persuaded his theology was 
sound. 

So it is with a conscience offering potentialities for deception and 
ambiguity that the law has most often to deal, and it is with a 
certain amount of skepticism that the law has most often responded. 
The intellectual foundations of this skepticism are hard to articulate, 
and the analytical structure of it is harder still. It is not that we 
deny that the conscience is the ground for moral action, any more 
than our ancestors denied that the church was the interpreter of 
Christian truth. It is simply that no man can run his ideology into 
the ground—that nothing, no one, is absolute but God himself, and 
from Him the law has a mandate of its own. It is on this basis that 
the medieval judge used “the King’s crown and dignity” to set limits 
to the claims of the Church, and it is on the same basis that the 
modem judge uses the social order to set limits to the claims of the 
individual conscience. Both formulations have a religious conception 
at their roots. 


VII 

At this point, I seem to have progressed from the lack of a re¬ 
ligiously neutral doctrine to the lack of any doctrine at all. I have 
suggested that the state, even through maintaining a religious orienta¬ 
tion of its own, cannot escape the claims of the individual conscience, 
and yet that the claims of the individual conscience are themselves 
to be taken with a grain of salt. How, then, are questions of religious 
freedom to be decided? The difficulty is inescapable. We are dealing 
with two authorities, the state and the individual conscience. Neither 
is absolute; yet they have no common superior under God. Neither 
can claim against the other the right to set its own limits. The claim 
that I need follow the laws of the state only insofar as my conscience 
bids me do so is inadmissible; equally so is the claim that I may 
follow the dictates of my conscience only insofar as the law of the 
state permits. 

There is one other element in the situation that we shall see is 
crucial in resolving it. That is the fact that a direct and ultimate 
power confrontation is as unsatisfactory to one side as to the other. 
Religious persecution, or anything that looks like religious persecu- 
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tion, is odious to our people, and the authorities are understandably 
reluctant to set anything of the kind in motion. On the other hand, 
fine and imprisonment, seizure of goods and chattels, loss of the 
custody of children, and the other sanctions available to the state, 
are unpleasant to undergo. Furthermore, their vigorous and system¬ 
atic application, at least in the prudence of this world, is apt to be 
detrimental to the progress of a given religious movement. Men, 
even men of great piety and courage, will not go to the stake unless 
they have to. Thus, in a typical conflict between the law and the 
individual conscience, both sides will avoid the eyeball-to-eyeball 
position if they can. 

As thus defined, the situation looks a good deal like the medieval 
situation with which I began this article. There too, we had two 
authorities—in this case church and state—neither of them absolute, 
each supreme in its proper sphere, and owning no common superior 
under God to define the bounds between them. There too, neither 
side was anxious to bring on an ultimate power confrontation. Seizure 
of temporalities and imprisonment of prelates, the means available to 
the state, were so far disruptive of the fabric of the church that the 
church was reluctant to undergo them. On the other hand, ex- 
communication and interdict, the means available to the church, 
could undermine the whole structure of authority in the kingdom— 
but not without aborting the very mission of the church. After the 
confrontation between Innocent III and John at the beginning of 
the thirteenth century, neither side would venture to drive the other 
to the wall again. 

The resulting adjustments—of which Bishop Sutton’s tax payment 
is an example—produced a continuing series of petty clashes, a con¬ 
tinuing torrent of complaint, a set of compromises and prudent 
inactions distressing to ideologues on both sides, but on the whole a 
modus vivendi in which both church and state could perform their 
proper functions, each with a minimum of interference from the 
other. It is such a modus vivendi as this that we can hope for in 
our current religious freedom problems. 

The various branches of government often operate with some 
ingenuity to maintain such a modus vivendi. For instance, in the 
days before the compulsory flag salute was abolished by the Supreme 
Court, the New York Court of Appeals held that a parent did not 
violate the compulsory education laws when he sent his child to 
school every morning and the child was immediately sent home for 
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refusing to salute the flag. 74 More recently, the Ohio Appellate Court 
reversed a contempt conviction of an Amish parent who had evidently 
allowed his neighbors to take in his children to avoid sending them 
to school. The parent insisted that he did not know where they were. 75 

The executive branch, also, often makes great effort to work out 
acceptable compromises. In the recent Amish school controversy in 
Iowa, for instance, the governor intervened to attempt to work out 
a compromise between the Amish parents and the local school board. 
In many cases, authorities find it appropriate simply to look the 
other way. This appears to have been the attitude of the predecessor 
of the school superintendent involved in the Iowa controversy. It is 
also evidently the solution which the federal authorities adopted for 
the refusal of the Amish to pay social security taxes before Congress 
provided an exemption in 1965. 76 Draft boards generally do not go 
as far as this. They do, however, often go out of their way to help 
a conscientious objector make out his case. And in one case an attor¬ 
ney was allowed actually to register a man who had conscientious 
scruples against cooperating with the system even to the extent of 
registering. 77 

Perhaps the most important compromises take place in the legis¬ 
lative branch. The exemption of conscientious objectors from the 
draft is a familiar example. The provisions for making sacramental 
wine available during Prohibition furnish another example. 78 Chris¬ 
tian Scientists and other objectors to medical treatment have also 
found considerable help from legislation. They are usually exempted 

74 People ex rel. Fish v. Sandstrom, 279 N.Y. 523, 18 N.E.2d 840 (1939). 

75 State v. Hershberger, 168 N.E.2d 12 (Ohio App. 1959), reversing 150 N.E. 
2d 671 (Juv. Ct. 1958) For a case where the lower court proved more accom¬ 
modating than the appellate court, see State ex rel . School Dist. v. Superior Ct., 
55 Wash. 2d 177, 346 P.2d 999 (i960). 

76 The exemption from the social security law is provided in 26 U.S.C.A. 

§ 1402(h) (1967). The statements about the Amish in this paragraph are 

culled from the mimeographed report of the deliberations on the problem by a 
committee of the American Civil Liberties Union. See also Note. Church-State; 
Religious Instructions and Values: A Legal Survey — 1964-66, 51 Notre Dame 
Law. 681, 728 (1966). Scalise, The Amish in Iowa and Teacher Certification, 
31 Albany L. Rev. i (1967). 

77 United States v. Kime, 188 F.2d 677 (7th Cir. 1951). This solicitude was 
all in vain. The man mailed his draft card back to the board, with a cover letter 
reciting that he refused to carry it, or to inform the board of changes of ad¬ 
dress. He was then prosecuted for failure to carry it. 

78 Nat. Prohibition Act §6, 41 Stat. 311 (1919). Shapiro v. Lyle, 30 F.2d 971 
(W.D. Wash. 1929), involved a breach of the regulations governing use of wine 
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from compulsory hygiene courses in the public schools. 79 Statutes 
providing for compulsory hospitalization of those suffering from com¬ 
municable disease afford this group an alternative of quarantine at 
home. 80 One state even provides for the payment of Christian 
Science practitioners under the Workmen’s Compensation Law. 81 

Chief Justice Hughes, dissenting in the Macintosh case, discussed 
above, said of such compromises as these: 

The battle for religious liberty has been fought and won with respect 
to religious beliefs and practices, which are not in conflict with good 
order, upon the very ground of the supremacy of conscience within its 
proper field. What that field is, under our system of government, 
presents in part a question of constitutional law and also, in part, one 
of legislative policy in avoiding unnecessary clashes with the dictates of 
conscience. 82 

While there are at every level of government hard-shell authoritarians 
who cannot bear to see dissenters escape with impunity, the overall 
tendency comports with the wisdom of these words. 

It would seem also that the Supreme Court in Sherbert v . Verner 
has given additional encouragement to adjustments of the kind I have 
in mind. By requiring a balancing of values in every case, Sherbert 
has imposed on constitutional grounds a discretion that not all judi¬ 
cial and administrative authorities were willing to find in their gov¬ 
erning statutes. At the same time, it leaves room for a legislative 
body to do its own balancing if it is so inclined. 83 


by Jewish families for Sabbath and Passover meals. The court pointed out that 
these regulations had been adopted after consultation with rabbis, and that there 
had been no other complaint about them. 

70 E.g., Burns Ind. Stat. Ann. §35-12612 (Supp. 1967). 

80 E . g.y Fla. Stat. Ann. §392.35 (i960). 

81 Wis. Stat. Ann. §102.42 (1957). 

82 United States v. Macintosh, 283 U.S. 605, 634 (1931). 

83 It is sometimes argued that legislative concessions of this kind are objection¬ 
able as an establishment of the religion to which the concession is made. See Kut 
v. Albers Supermarkets Inc., 76 Ohio App. 51, 63 N.E.2d 218 (1945); State v. 
Fass, 62 N.J. Super. 265, 162 A.2d 608 (Hudson County Ct. i960). It seems 
to me that whatever force this argument might otherwise have is lost if one ac¬ 
cepts my conclusion that religious neutrality is impossible. In my view, establish¬ 
ment is what we do for a religion because we approve of it, while accommodation 
is what we do for a religion despite the fact that we disapprove of it. As Galanter 
puts it, supra note 49 at 288: “It takes considerable conceptual perseverance to 
think of Seventh Day Adventists, Orthodox Jews, Quakers, or Jehovah’s Witnesses 
as members of an established state religion.” 
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VIII 

While these practical adjustments are, as we have seen, necessarily 
guided by no underlying doctrine, they are not simply arbitrary. They 
are governed, it seems to me, by certain pragmatic criteria. Such 
criteria are not always fully articulated, but I think it is possible from 
examining the cases to discern three basic ones that generally govern 
the approach of courts and other authorities to problems of this kind. 84 

i. How far is the conscience involved in the freedom claimed? 
Strictly speaking, a man’s conscience governs only his own free and 
responsible acts. Thus, to try to compel a man to carry a gun and 
shoot his country’s enemies when he thinks it wrong to do so violates 
his conscience in a very different way from—say—pouring fluorides 
in his drinking water without asking him in any way to cooperate. 85 
In the Georgetown College blood transfusion case, 86 the distinction 
seems to have been rather persuasive to Judge Wright—and to the 
patient and her husband as well—though it has found little favor 
among the commentators. 87 Judge Wright put a good deal of stress 
on the fact that the patient did not particularly want to die—it was 
merely that her conscience forbade her to give her consent to a blood 
transfusion. The administration of such a transfusion entirely against 
her will seems to have solved her problems equally well in this world 
and the next. It is not that we need have no qualms about dealing 
with someone’s body in this way against his will—but we can at least 
be helped along in our thinking by remembering that it is his body, 
not his conscience, that is involved. 

84 The following typology may profitably be compared with that in Galanter, 
supra note 49, at 268-90. 

85 Fluoridation was unsuccessfully attacked on religious (among other) grounds 
in Dowell v. Tulsa, 273 P.2d 859, 43 A.L.R.2d 445 (Okl. 1954), and in Baer v. 
City of Bend, 206 Ore. 221, 292 P.2d 134 (1956). 

86 Application of Georgetown College, 331 F.2d 1000 (D.C. Gir. 1964). 

87 See Mansfield, Conscientious Objection 1964 Term , 1965 Religion and 
The Public Order 3, 26; Milhollin, The Refused Blood Transfusion: an Ulti¬ 
mate Challenge to Law and Morals , 10 Nat. L. Forum 202, 204 (1965). 
Milhollin attributes to the patient a “feeling of outrage” which, by the end of 
his article, has risen to the status of “moral oblivion.” In this, he seems to ignore 
the disclaimer of responsibility by the patient and her husband (as to which, see 
below). Mansfield takes note of the attitude of the patient and her husband, but 
equates it with a view that authority or coercion absolve from moral responsibil¬ 
ity—ignoring the fact that the voluntary cooperation of the patient is not nec¬ 
essary for the administration of a blood transfusion. 
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Considerations of this kind have been advanced in a number of 
cases dealing with Sunday observance. The Jew, Seventh-Day Ad¬ 
ventist, or other person who keeps a religious holiday on some other 
day, protests that the Sunday law works a hardship on him because 
he must shut down two days a week, while his Sunday-observing 
competitor shuts only one. But it is as regularly pointed out by the 
courts that the law in question does not purport to compel him to 
work on his own Sabbath: 

Any financial inconveniences arising from the voluntary cessation of 
business activities on a particular day are attributable to the citizen’s 
exercising his right to do so. 88 

Here again, this is not to deny the appropriateness of exempting from 
the Sunday law the man who keeps a different day as his Sabbath. 
But we might just as well realize that it is his pocketbook, not his 
conscience, that we are respecting if we do so. 89 

Another class of cases where we can profitably analyze the exact 
scope of the conscientious scruples involved is that in which there is 
an element of social protest in the conduct for which protection is 
sought. Not that we are against social protest. But the tension between 
freedom and authority is different in the realm of free speech from 
what it is in the realm of religious freedom, and no one has a con¬ 
stitutional right to have us confuse the two. 

Consider, then, the man who refuses to register for the draft. 90 His 
pacifism, he tells us, is such that he is not content with claiming the 
status of a conscientious objector. He cannot in good conscience 


88 State v. Fass, 62 N.J. Super. 265, 162 A.2d 608, 609-10 (Hudson County Ct. 
i960). To same effect. Charleston v. Benjamin, 2 Strob. 508 (S.C. 1846); State 
v. Weiss, 97 Minn. 125, 105 N.W. 1127 (1906). 

89 In addition to these Sabbath cases, see State v. Marble, 72 Ohio St. 21, 73 
N.E. 1063 (1905); Smith v. People, 51 Colo. 270, 117 Pac. 612 (1911) (both 
holding that spiritual healing for pay comes within statutes on medical practice, 
and pointing out that the acceptance of pay is not a matter of religious convic¬ 
tion for those involved); Ladd v. Commonwealth, 313 Ky. 754, 233 S.W.2d 517 
(1950) (minister can be forbidden to solicit opportunities to officiate at mar¬ 
riages, though he is free to preach that marriages should be solemnized by a 
minister); United States v. Kissinger, 250 F.2d 940 (3d Cir. 1958) (man who 
has religious scruples against limiting wheat production may produce all he wants 
and donate excess to government for relief). 

90 See e.g Gara v. United States, 178 F.2d 38 (6th Cir. 1949), affirmed by 
equally divided court, 340 U.S. 857 (1950); United States v. Henderson, 180 
F.2d 711 (7th Cir. 1950). 
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cooperate with the war effort even so far as to give in his name 
and fill out the requisite forms. But is this really the state of his 
conscience? Does he embrace a principle that if a person threatens 
to inflict some evil upon you it is an illicit cooperation with him to 
furnish him with information that will dissuade him from doing so? 

The same question is present in the cases that come up from time 
to time involving pacifists who refuse to take shelter during air raid 
drills. 91 Do they really believe that if a bandit threatens to shoot me 
unless I duck into a basement it would be an illicit cooperation in his 
activities to go ahead into the basement? 

I suspect that in both cases the fact that it is the government, 
rather than a bandit, that is making the threat is crucial to the con¬ 
scientious position involved. But in that case, the refusal to comply 
does not involve the conscience in the same way as the refusal to 
bear arms or to submit to a blood transfusion would do. Rather it is 
civil disobedience. It is aimed not at following one’s own convictions 
regardless of the law, but rather at changing the law. We may or 
may not think civil disobedience deserving of a place in the function¬ 
ing of a democratic society. But it does not deserve quite the same 
place as freedom of religion. 

This scope-of-conscience analysis has some contribution to make to 
the development of an acceptable compromise in the Iowa Amish 
controversy. It appears that the Amish, if allowed to keep their 
schools in their own communities, are willing to accept certified 
teachers provided by others, but will not themselves hire and pay 
such teachers. This is evidently because they believe that in one case 
the cooperation with the evil of introducing such teachers into their 
community is indirect, in the other direct. 92 In negotiating matters 
like this, it is well to keep these nuances in mind. 

2. How jar is the human situation of the claimant involved in the 
freedom claimed? This consideration is subtle, but to my mind the 
most important of all. It turns our attention from a narrow view of 

91 See People v. Parilli, i Misc.2d 201, 147 N.Y.S.2d 618 (Magis. Ct. 1955); 
State v. Congdon, 76 NJ. Super. 493, 185 A.2d 21 (App. Div. 1962). 

92 This was pointed out in the Civil Liberties Union material referred to supra 
note 76. It appears that legislation enacted in mid-1967 was intended to deal 
with the problem by affording a conditional exemption from the compulsory edu¬ 
cation and educational standards laws. See Iowa Leg. Serv. (No. 3), p. 476-77 
(Senate File 785) (1967). Whether this will bring about a final solution re¬ 
mains to be seen. 
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freedom of conscience to a broad view of freedom for the whole 
person. It is in a way the converse of SHerbert v. Verner; it bids us 
bring to the claims of conscience the same contextual viewpoint 
SHerbert bids us bring to the claims of authority. 

To illustrate, let us compare the League for Spiritual Development, 
a recently established group of somewhat bohemian-collegiate prove¬ 
nance, formed to exploit the potentialities of hallucinogenic drugs, 
with the Native American Church, a loosely knit body of Indians 
who consume peyote, a natural hallucinogen, as a religious rite. The 
Supreme Court of California has extended the protection of the 
constitution to the Native American Church; 98 the League for Spirit¬ 
ual Development has yet to find judicial support. 

The California court described very carefully the peyote ceremony 
of the Indians. It is a sober, almost stately affair put on by some 
church member who wishes to celebrate a special occasion. It lasts 
all night, and the effects of the drug are worn off by morning, when 
the sponsor serves breakfast and lets his guests depart. The members 
of the sect are quiet, simple people, who worship the peyote (which 
grows as a kind of button on certain cactus plants) as a god. They 
have no other religion, and no other religious rite than this. The 
court, applying the SHerbert test, found no social evil to flow from 
the practice. It also took into account the centrality of the peyote to 
the religion of this group, pointing out that without it they would 
have no religion at all. 

To put the matter in more general terms, it seems that the court 
found in the peyote ceremony something basically human—something 
not inappropriate to free persons developing their own potentialities 
in their own way. Moreover, it found the ceremony to be so bound 
up with the overall human situation of these people that its suppres¬ 
sion would entail a radical reconstruction of the human situation 
itself—there would be nothing available to fill the spiritual, the 
human, gap that would be left if the practice were suppressed. 

On the basis of early returns it does not seem likely that the League 
for Spiritual Development or other LSD users will be able to meet 
the standards thus suggested. 94 The use of hallucinogens without 

93 People v. Woody, 6i Gal. 2d 716, 394 P.2d 813 (1964); contra, State v. Big 
Sheep, 75 Mont. Rep. 219, 243 Pac. 1067 (1927). 

94 The chief exponent of the League, Dr. Timothy Leary, was convicted of 
illegal transportation of marijuana, despite his claim that he used it for religious 
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the rigorous social controls that prevail among the Indians might 
well be anything but human. Nor does it appear that an overall 
human situation characterized by psychological experimentation can¬ 
not be successfully maintained without LSD. 

Another case that sheds some light on the relevance of the overall 
human situation is the Georgetown College blood transfusion case, 
which I have already discussed in other contexts. I pointed out that 
the administration of a blood transfusion to the patient in that case, 
entirely against her will, could not be said to violate her conscience, 
whatever it could be said to violate. The distinction was not lost on the 
patient or on her husband. The husband, according to Judge Wright, 

. . . advised me that, on religious grounds, he would not approve a 
blood transfusion for his wife. He said, however, that if the court 
ordered the transfusion the responsibility was not his. 05 

Judge Wright then consulted the patient herself, as best he could in 
her debilitated condition: 

I asked her whether she would oppose the blood transfusion if the 
court allowed it. She indicated, as best I could make out, that it would 
not then be her responsibility. 96 

Now the disclaimer of responsibility would be equally valid if the 
woman were about to be raped. Yet, we cannot imagine her or her 
husband responding to the suggestion in quite these terms. Is it, then, 
that convictions on the subject of sex are more deeply held than con¬ 
victions on the subject of blood transfusions? Not necessarily, it seems 
to me. I think the difference lies in the fact that there are invasions 


purposes. Leary v. United States, 383 F.2d 851 (5th Cir. 1967). The court 
alternates between formulas drawn from the old polygamy cases and considera¬ 
tions similar to those suggested in the text. See particularly the court’s discussion 
of the Woody case (383 F.2d at 861), of Congressional policy regulating mari¬ 
juana {Id. at 860-61), and of the use of peyote in the Native American Church 
{Id. at 861 n. 11). But see In re Grady, 61 Cal. 2d 887, 394 P.2d 728 (1964), 
where the court, without much discussion, applied the Woody rule to the leader 
of what seems to have been a rather scruffy set of non-Indian urban peyote users. 
They remanded the prisoner to be tried on the issue of his sincerity. Perhaps 
they shrewdly suspected he would not prevail on that issue. At any rate, they 
do not seem to have considered the important factual differences between the 
case before them and Woody. 

95 33t F.2d at 1006-1007. 

96 Id. at 1007. 
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of the person—of the overall humanity—that are quite different from 
invasions of the conscience as such, have quite different psychological 
and moral consequences, and arouse quite different responses. The 
difference is brought out in the case of Rochin v . California:, 97 where 
a majority of the Supreme Court found that the forcible pumping of 
a man’s stomach to extract evidence for use against him “shocked 
the conscience.” The forcible taking of his fingerprints for the same 
purpose seems to be considered quite innocuous. 98 

I would suggest, then, that where the claim of religious freedom is 
involved with this overall humanity it will fare better in the courts 
than will a claim that rests on doctrine—even conscientiously held 
doctrine—alone. Even where this consideration is not articulated, I 
feel it is borne out by the facts in a wide variety of cases in which 
the claim to religious freedom has been rejected. To be sure, I am 
passing judgment on the facts from outside the several religious com¬ 
mitments whose freedom is in issue—but then, so are the courts. 
Reading the reports from this external standpoint, it is hard not to 
see the snake-handling cults, for instance, as presenting a tawdry 
human experience, a bit of religious mountebankery." It seems 
also that such solid human values as there are in the cult come from 
a broader tradition of Fundamentalist enthusiasm, and can be had 
without handling snakes. 

Similarly, it is clear that polygamy, whatever its place in early 
Mormon theology, and whatever the sincerity of its original Mormon 
proponents, runs counter to a very basic human aspiration common 
to Western peoples—that of personal development through a deepen¬ 
ing of interpersonal relations. My own reading of the history of 
Mormon polygamy leads me to feel that there were elements of a 
deteriorating human situation present even in the heyday of the 
practice, though I would be hard put to substantiate them. At any 
rate, the important human values in the Mormon way of life sur- 

97 342 U.S. 165 (1952). 

98 United States v. Associated Gen. Contractors, 238 F.Supp. 273 (E.D. La. 
1964). The involuntary extraction of blood samples to support a drunk driving 
charge was approved by the Supreme Court in Breithaupt v. Abram, 352 U.S. 
432 (1957), and again in Schmerber v. California, 384 U.S. 757 (1966). The 
majority in Breithaupt distinguished Rochin on grounds which seem to accord 
with the position taken in text. 

90 Ths aspect of the cult is brought out especially, it seems to me, in the facts 
of Kirk v. Commonwealth, 186 Va. 839, 44 S.E.2d 409 (1947). 
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vived the suppression of the practice, and were probably enhanced 
by it. And the human situations presented by modem survivals of the 
practice are in many cases very abject indeed. 100 

I think the approach we are discussing here has a good deal to 
offer in our current difficulties over compulsory education. Instructive 
in this regard are two New York cases involving Orthodox Jewish 
parents who interpreted the Jewish law as forbidding any systematic 
instruction in secular subjects. Accordingly, they sent their children 
to schools in which only the Bible, the Talmud, and the Jewish law 
were taught, and which for this reason did not comply with the 
compulsory education laws. In each case, the court used a rather 
rudimentary social policy argument to reject the parent’s claim of 
religious freedom. But in each case it felt called upon to comment 
on the aberrant character of the parent’s doctrine even within the 
framework of Orthodox Judaism. In one case: 

The Court can take judicial notice that practically all Jewish children 
of school age in the United States receive secular instruction in the 
public schools, except some who attend Hebrew parochial schools in 
which they receive both secular and religious instruction. It seems 
obvious that respondents 5 interpretation of the fundamental Jewish law 
is not in accordance with the normal interpretation of almost all 
Americans of the Hebrew faith. 101 

And in the other case: 

There are Yeshivas here in Brooklyn, according to the testimony, which 
are conducted according to the tenets of Orthodox Jewish law and 
which Yeshivas also comply with the requirements of the State Educa¬ 
tion Law and the rules and regulations of the Board of Education of the 
City of New York. In fact, the respondent’s father was at one time an 
active officer of such a Yeshiva. 102 

What is the significance of this language? In each case, the court 


100 See the facts in Cleveland v. United States, 146 F.2d 730 (10th Cir. 1945) 
affirmed, 329 U.S. 14 (1946); State v. Musser, no Utah 534, 175 P.2d 724 
(1946), vacated, 333 U.S. 95 (1948). For a more favorable human picture than 
emerges from these reports, see Note, 5 Utah L. Rev. 381 (1957). 

101 Shapiro v. Dorin, 199 Misc. 643, 99 N.Y.S.2d 830, 832 (Dom. Rel. Ct. 
1950) affirmed 278 App. Div. 705, 103 N.Y.S.2d 757, affirmed, 302 N.Y. 857, 
100 N.E.2d 48, cert, denied, 342 U.S. 884 (1951). 

102 Application of Auster, 198 Misc. 1055, 100 N.Y.S.2d 60, 64, affirmed , 278 
App. Div. 656, 102 N.Y.S.2d 418, 278 App. Div. 784, 104 N.Y.S.2d 65, affirmed , 
302 N.Y. 883, 100 N.E.2d 56, cert, denied, 342 U.S. 884 (1951). 
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disclaims any intent to question the sincerity of the parent’s convic¬ 
tions or any power to dispute their theological soundness. But it seems 
that, once the decision is reached, the court feels better—and we do 
too—for knowing that it has not driven the parents in question clean 
out of the ambit of Orthodox Judaism. This means that compliance 
with the law, whatever it does to the conscience, will not entail an 
overall reconstruction of the human situation: the human values in 
the Orthodox Jewish persuasion are available in a form that com¬ 
plies with the law. 

Contrast this situation with that of the Amish. The whole human 
situation of these people is bound up in their rigorously agrarian 
way of life, and is therefore seriously threatened by the imposition 
of an educational system whose object is to prepare a child to take 
his place in a mechanized urban society. We may say with some 
plausibility that a commitment to personal values calls for an educa¬ 
tion that will open up the possibility of free choice; that if a citizen 
is to opt for a splinter group like the Amish, his choice should be a 
free one, and not one dictated by lack of education. Considerations 
like these have kept a number of otherwise impeccable libertarians 
from espousing the cause of the Amish. On the other hand, it seems 
that the Amish way of life is both integral and fundamentally con¬ 
ducive to human values. It would be difficult to fill the human gap 
created by a serious invasion of it. 103 Forcing a mainstream education 
on children raised in this environment is as apt to produce a con¬ 
fused and discontented body of adolescents as it is to produce an 
enlightened citizenry. For my own part, I have not enough confidence 
in the educational potential of the American high school to be willing 
to disrupt the Amish for its sake. 

Another line of cases presents peculiar difficulties from the human 
standpoint we are considering. That is the line involving the claim 
of the Black Muslims to practice their religion in prison. This religion 
seems itself to demand a radical reconstruction of the human situa¬ 
tion of its adherents—one which accords in some points, clashes in 
others, with the reconstruction the prison seeks to achieve. 104 The 
courts have seriously split over the protection to be afforded this 

103 Cf. State v. LeFebvre, 91 N.H. 382, 20 A.2d 185 (1941), holding that even 
if school officials can expel a child for failure to salute the flag, the child can¬ 
not then be taken from the custody of his parents on the ground that they are 
neglecting his education. 

104 Lomax, The Negro Revolt 178-92 (Signet Ed. 1963). 



SUB DEO ET LEGE [41] 


group. Some rely on their tendency to disrupt prison discipline as 
warranting their almost complete suppression; 105 others feel that 
the religion itself is not to be suppressed, that only restrictions clearly 
necessary to the preservation of discipline may be imposed. 106 

But it seems to me that underneath this split in the authorities there 
lurks an ambiguous attitude toward the human situation of these 
people. It is possible to say that the blatant racism of the Muslims 
vitiates whatever human values they may advance. On the other 
hand, it is possible to say that a bad attitude on the subject of race 
is not too high a price for a generally good attitude toward the 
immediate social situation—especially where the good attitude in¬ 
cludes ceasing to commit crimes. From the human standpoint under 
consideration, I have no clear solution to offer for the Muslim prob¬ 
lem. How it will ultimately be dealt with probably will depend on 
what we do about other aspects of the race problem in our society. 

3. How firm is the claimant’s commitment to the freedom claimed? 
During the Second World War a number of conscientious objectors 
complained of the burdensome forms of civilian employment (forestry 
work under camp conditions at less than military pay) imposed on 
them as a substitute for military service. Among the considerations 
advanced by the judiciary in support of this treatment was the 
necessity of insuring that conscientious objection did not become so 
widespread as to injure the war effort, or so convenient as to injure 
the morale of those who fought. As one court put it, “To weed out 
the insincere and thus avoid an obvious abuse, the way of the honest 
conscientious objector has been made hard/ 5107 

A somewhat similar approach was taken by the Supreme Court of 
Minnesota in the Jenison case, discussed above, involving a woman 
who refused on religious grounds to serve on a jury. The court in 
its second opinion pointed out that Mrs. Jenison 5 s sincerity was estab¬ 
lished by the time she had spent in jail under the earlier decision. 108 


105 E.g. y Williford v. People, 217 F.Supp. 245 (N.D. Calif. 1963); Cooke v. 
Tramburg, 43 N.J. 514, 205 A.2d 889 (1964). 

106 E.g., Sostre v. McGinnis, 334 F.2d 906 (2d Cir.), cert, denied , 379 U.S. 
892 (1964); State ex rel. Tate v. Cubbage, 210 A.2d 555 (Del. Super Ct. 1965). 
Cubbage, in addition to religious freedom arguments, raised equal protection ob¬ 
jections to treating Black Muslims differently from other religionists, indicating 
that equal protection is less susceptible of restriction in the public interest than 
religious freedom is. 

107 Weightman v. United States, 142 F.2d 188 (1st Cir. 1944). 

108 In re Jenison, 267 Minn. 136, 125 N.W.2d 588, 2 A.L.R.3d 1389 (1963). 



[ 42 ] ROBERT E. RODES, JR. 

In short, it appears that in the context of accommodation and 
compromise that I have suggested, the willingness to undergo per¬ 
secution may be a measure of a man’s right not to be persecuted. The 
test is not as paradoxical as it looks. It involves tentative applications 
of power in a situation where, as we have seen, neither side can hope 
for the advantage from an ultimate power confrontation. Our general 
community, in this day and age, is not willing to send anyone to the 
stake for his convictions. But if his convictions are sufficiently incon¬ 
venient for us, we are willing to push him a bit. 

This pushing tests more than the sincerity of his conviction. It 
tests how far his conviction is dependent on a social context which 
the law can control. We may grant, for instance, that the nineteenth- 
century Mormons were sincere polygamists. Even so, when the federal 
government made it necessary for them either to give up polygamy 
or to take their whole church organization underground, 109 they 
had a more difficult choice than whether to obey God or men. They 
had to decide whether the religious values in an openly functioning 
church community did or did not outweigh the religious values in a 
clandestine polygamy. They decided to save their other values and 
forego polygamy. The choice may have been helped along by the fact 
that polygamy was never for them an absolute duty, but only a 
duty insofar as circumstances permitted. 110 By creating a set of cir¬ 
cumstances that did not permit the practice, the federal government 
succeeded in doing away with it at the cost of only a little 
persecution. 

I have no desire to be cynical about these matters, but I think it 
is important to realize that the controlled use of power has a real 
part to play in the development of suitable adjustments for problems 
of religious freedom. It is as legitimate for a judge to see how you 
react to a thirty-day jail sentence as it is for you to see how he reacts 
to your lying down in front of his car. This is a messy way to solve 
our problems, but a strictly logical approach is apt to be messier still. 

IX 

We are, as Justice Douglas said in a phrase that has become so 
trite we are apt to forget that it is true, a religious people whose in- 

109 The legal steps and the response to them are set forth in detail in Davis, 
The Polygamous Prelude , 6 Am. Jour, of Legal Hist, i (1962). 

no Id. at 4. 
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stitutions presuppose a Supreme Being. It is because they presuppose 
a Supreme Being that they cannot claim to be themselves supreme. 
No more can they recognize anyone else’s claim to be supreme, even 
within the ambit of his own affairs. In a nation under God, no one 
can claim to be God. We are all contingent beings here, and the terms 
of our living together must be worked out not in the lofty realms of 
necessary doctrine, but in the earthly interplay of contingent purposes. 

What I hope I have sketched out in this paper is a set of ground 
rules for such an interplay. They are hardly an imposing structure 
intellectually. But practically, they seem to be the rules we live by, 
and I think on the whole they serve us well. They have afforded, and, 
please God, will go on affording, a wide variety of human beings 
the opportunity to live in a manner befitting their humanity, to grow 
morally and spiritually through their own free choices, as best they 
can, to live in tolerable harmony with their fellow creatures, and, 
each in accordance with his own best insights, to await the mercy 
of God. 



RALPH POTTER 


Conscientious Objection 
to Particular Wars 


Who is entitled to classification as a conscientious objector in the 
United States today? Only those who can meet three criteria implicit 
in Section 456(j) of the Universal Military Training and Service 
Act. 

Nothing contained in this title shall be construed to require any person 
to be subject to combatant training and service in the armed forces of 
the United States who, by reason of religious training and belief, is 
conscientiously opposed to participation in war in any form . 1 

Just when there is, primarily in response to the ambiguities of Amer¬ 
ican military conduct in Southeast Asia, an increased demand for 
recognition of the right of the discriminating objector, who might 
be c ‘conscientiously opposed” “by reason of religious training and be¬ 
lief” to participation in this particular war rather than to “participa¬ 
tion in war in any form,” factors are at work to discourage practical 

Ralph Potter is Assistant Professor of Social Ethics at Harvard Divinity School 
and is a member of the Harvard University Center for Population Studies. 

Editor’s note: This article was completed in November 1966. Congressional 
rejection of a proposed exemption for selective objectors in the First Session of 
the Ninetieth Congress leaves the state of the question unaltered, so that Dr. 
Potter’s analysis retains all of its relevancy. His article does not, of course, take 
note of more recent contributions to the literature. 

1 Universal Military Training and Service Act, 62 Stat. 612 (1948), as amended 
50 U.S.C. App. 456(j) (1964). (Emphasis added.) 
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reliance by Selective Service System authorities upon the first two 
criteria. Hence, heavier emphasis may come to be placed upon the 
third requirement, which seems to demand that the registrant be for¬ 
ever and absolutely opposed to any conceivable international use of 
force. It is possible that, in spite of legal and political efforts being 
made on behalf of the “selective objector, 55 2 the operational signifi¬ 
cance of the third criterion, which discriminates against the discrim¬ 
inating, will increase rather than diminish. 

Decline in Reliance upon the First and Second Criteria 

We may suggest reasons for decline in reliance upon the first two 
criteria. 

The first requirement—that objection to combatant or to noncom¬ 
batant military service 3 must be grounded in “religious training and 
belief 55 —has been challenged as constituting an establishment of re- 

2 On September 14, 1966, the American Civil Liberties Union and the New 
York Civil Liberties Union jointly announced that they would defend the right 
of selective conscientious objection claimed by Benjamin Sherman. In a press re¬ 
lease the two groups declared that they “will strive to have the selective service 
system recognize a policy under which no person shall be compelled to partici¬ 
pate in armed conflict when he believes it to be in violation of his conscience to 
do so and equally wrong to yield his conscience to his government, whether on 
moral, social, philosophical, or religious grounds. We shall seek to implement 
that position (a) in appropriate legal cases, and (b) in campaigning for revision 
of the draft law to recognize this aspect of conscience.” Statement, New York 
Civil Liberties Union, Sept. 14, 1966, pp. 1, 3. 

3 There are four Selective Service classifications for conscientious objectors. 
Those who claim exemption from combatant training and service, but are willing 
to serve in noncombatant duties in the armed forces, may be classified I-A-O. 
“Noncombatant service” is defined by Presidential Executive Order No. 10028, 
14 Fed. Reg. 211 (1949). A useful survey of the types of service likely to be 
assigned appears in Tatum, Handbook for Conscientious Objectors 74-82 
(8th ed., 1966). 

If a registrant is opposed to participation in any foiro of military service, he 
may be granted the classification I-O: “Conscientious objector available for 
civilian work contributing to the maintenance of the national health, safety, or 
interest.” Selective Service System Regulation 1660 defines the conditions of civil¬ 
ian alternative service. Those performing such alternative service are classified 
I-W. Upon completion of the twenty-four months of service they will be classified 
I-W Rel. A convenient, unofficial outline of provisions is contained in Ques¬ 
tions and Answers on the Classification and Assignment of Consci¬ 
entious Objectors (rev. ed., National Service Board for Religious Objectors, 
1966). 
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ligion in violation of the first clause of the First Amendment, which 
demands that “Congress shall make no law respecting an establish¬ 
ment of religion.” 4 An earlier attempt to extract such a judgment 
from the Supreme Court in the Selective Draft Law Cases of i9i8 
was rudely and crudely dismissed without supporting argument. 5 Con¬ 
gress, thus granted immunity from the charge that it was using 
religion, in an unconstitutional manner, as the single basis for the 
preferential allotment of privileges and immunities, made bold in 
1948 to define the central term: 

Religious training and belief in this connection means an individual’s 
belief in a relation to a Supreme Being involving duties superior to 
those arising from any human relation, but does not include essentially 
political, sociological, or philosophical views or a merely personal moral 
code. 6 

The “Supreme Being clause” was attacked directly in the celebrated 
case of Daniel A. Seeger. 7 Seeger claimed that he, having met all 
other requirements for classification as a conscientious objector, was 
denied such status only because the beliefs he considered to be “re¬ 
ligious” could not be characterized as involving “belief in relation to 
a Supreme Being.” The Second Circuit Court of Appeals upheld 
Seeger’s claim that Congress violated the due process clause of the 
Fifth Amendment by presuming to specify one form of religious be¬ 
lief (namely, that which affirms the existence of a Supreme Being) 

4 See, for example, Donnici, Governmental Encouragement of Religious Ideol¬ 
ogy: A Study of the Current Conscientious Objector Exemption from Military 
Service , 13 J. Pub. L. i, 16-44 (1964), to be discussed below. 

5 Selective Draft Law Gases, 1245 U.S. 366 (1918). The argument for the United 
States maintained that “the law neither establishes a religion nor prohibits its 
free exercise. Section 4 contains nothing respecting the establishment of religion; 
on the contrary, it goes so far as to aid in the free exercise of those religions which 
forbid participation in war.” Id. at 374. The decision, written by Mr. Chief Jus¬ 
tice White, said, in part: “And we pass without anything but statement the 
proposition that an establishment of a religion or an interference with the free 
exercise thereof repugnant to the First Amendment resulted from the exemption 
clauses of the act to which we at the outset referred, because we think its un¬ 
soundness is too apparent to require us to do more.” Id. at 389-90. Philip 
Kurland has commented that “the decision is as sound as the reasons given for 
it.” Religion and the Law 38 (1962). 

6 Universal Military Training and Service Act, §6(j), 62 Stat. 612 (1948). 
The wording echoes the language used by the Ninth Circuit Court of Appeals in 
1946 in the case of Berman v. U.S. 156 F.2d 377 (9th Cir. 1946). 

7 U.S. v. Seeger, 380 U.S. 163 (1965). 
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as alone worthy of recognition as a valid basis for conscientious 
objection. 8 9 * 

The Supreme Court, in ruling upon the Seeger case, was able to 
evade the constitutional issue posed in terms of the Fifth Amendment 
by finding that Seeger’s beliefs could, after all, be subsumed under 
the Supreme Being clause, which, it was held, was intended by Con¬ 
gress merely to clarify “the meaning of religious training and belief 
so as to embrace all religions and to exclude essentially political, 
sociological, or philosophical views/ 5 9 By avoiding the term “God 55 
and utilizing the words “Supreme Being 55 which, as Justice Douglas 
observed in his concurring opinion, “have no narrow technical mean¬ 
ing in the field of religion, 5510 Congress extended rather than re¬ 
stricted the definition of “religious training and belief. 55 

Within that phrase would come all sincere religious beliefs which are 
based upon a power or being, or upon a faith, to which all else is 
subordinate or upon which all else is ultimately dependent. 11 

To aid members of local draft boards and appeal boards in deter¬ 
mining whether such religious belief is present, the Court offered a 
test which it claimed to be “objective 55 and “simple of application. 55 

The test might be stated in these words: A sincere and meaningful 
belief which occupies in the life of its possessor a place parallel to that 
filled by the God of those admittedly qualifying for the exemption 
comes within the statutory definition. 12 

It is noted that “this construction avoids imputing to Congress an 
intent to classify different religious beliefs, exempting some and ex¬ 
cluding others, and is in accord with the well-established congres¬ 
sional policy of equal treatment for those whose opposition to service 
is grounded in their religious tenets. 5513 

In the Seeger decision, the issue posed in terms of the Fifth Amend¬ 
ment has been evaded. But the issue posed by the First Amendment 
has merely been postponed. How will the Court dispose of the claim 
of the avowedly atheistic, resolutely irreligious claimant who demands 
equal treatment for those whose opposition to service is not grounded 


8 U.S. v. Seeger, 326 F.2d 846 (2d Cir. 1964). 

9 U.S. v. Seeger, 380 U.S. 163, 165 (1965). 

Id., at 189. 11 Id., at 176. 12 Ibid. 


13 Ibid. 
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in their religious tenets? 14 The Court, in relieving Congress of the 
onus of preferring one form of religious expression over all others, 
at the same time underlined the deliberate intent of the legislative 
body to grant preference to religious, as opposed to nonreligious pe¬ 
titioners for conscientious objector status. 

No matter what the Court may do when confronted with an athe¬ 
istic claimant to conscientious objector status the practical utility of 
the first criterion in classification proceedings has been progressively 
diminished as the standards for identifying the acceptable boundaries 
of “religious training and belief 55 have become more and more subtle 
and subjective. 

The Draft Act, passed May 18, 1917, provided for exemption from 
combatant military service for anyone “found to be a member of any 
well-recognized religious sect or organization at present organized 
and existing and whose existing creed or principles forbid its members 
to participate in war in any form and whose religious convictions 
are against war or participation therein. . . . 5515 Membership in 
and adherence to the antiwar principles of certain “well-recognized 55 
religious organizations maintaining pacifist traditions constituted a 
relatively simple test of eligibility. Indeed, these outward tests came 
to be viewed as excessively simple. In the summer of 1940, when the 
Burke-Wadsworth Bill, containing virtually the same provisions for 
conscientious objection as the Draft Act of 1917, was introduced, 
leaders of religious denominations and peace groups pleaded with 
Congress to amend the bill so that eligibility for exemption would 
be based not upon membership in a narrow range of pacifist religious 
organizations but rather upon individual profession of conscientious 
scruples against participation in war. 16 In the relatively tolerant 
peacetime atmosphere, the Congress agreed. 

14 In the Seeger decision, the Court noted, with apparent relief, that "all of 
the parties here purport to base their objection on religious belief." "No party 
claims to be an atheist.” Id at 176, 173. Justice Douglas also comments that 
"None comes to us an avowedly irreligious person or as an atheist.” He appends 
a footnote: "If he were an atheist, quite different problems would be presented. 
Cf. Torcaso v. Watkins, 367 U.S. 488.” Id., at 193. 

15 Draft Act of 1917, 40 Stat. 76, 78. Exemption was limited to members of 
the historic peace churches—Mennonites, Quakers, and Church of the Brethren— 
and other smaller groups maintaining clear doctrinal commitment to pacifism. 

16 A minimal request was submitted by Roswell P. Barnes, Associate General 
Secretary of the Federal Council of Churches, before the House Committee on 
Military Affairs: “I respectfully recommend that this section of the act be 
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Under the Selective Service Act of 1940, draft boards could not 
resort to the external and obvious index of membership in a specific 
religious body as an administratively convenient standard for eligibil¬ 
ity. The specific content of the beliefs that individuals of diverse 
affiliations professed as evidence of “religious training and belief 5 
now had to be examined and judged. Still, however, there was wide¬ 
spread confidence, among draft officials if not among objectors, in 
the capacity of the typical board member to determine what consti¬ 
tuted religious belief. After 1948, those entertaining doubts could be 
directed to the definition provided by Congress in the Supreme 
Being clause. 

Under the Seeger decision, the Supreme Being clause (since de¬ 
leted by Congress in June, 1967) could hardly serve as a precise 
instrument for separating “religious” beliefs from those which previ¬ 
ously would have been disqualified as resting upon “philosophical” 
or “moral” grounds. 17 The practical consequence must be the virtual 


amended to provide exemption for members of any well-recognized religious com¬ 
munion who have conscientious scruples against the bearing of arms or participa¬ 
tion in war.” Congress Looks at the Conscientious Objector 79 (National Service 
Board for Religious Objectors, 1943). Barnes’s recommendation would maintain 
church membership as one criterion. Some witnesses were eager to extend the 
provisions much further. The Reverend Paul Schilling of the Baltimore Confer¬ 
ence of the Methodist Church recommended that “the bill should make adequate 
provision for all genuinely conscientious objectors to military training and service, 
whether their objection springs from religious, ethical, or philosophical grounds.” 
Id. at 82. See also the testimony of Paul Comly French at p. 94, and that of 
Bishop W. Appleton Lawrence at p. 77. Among representatives of peace groups, 
Abraham Kaufman, Executive Secretary of the War Resisters League, was most 
succinct in his recommendations for: “(1) Recognition of the nonreligious as 
well as the religious objectors. (2) Granting of exemption from military service, 
from noncombatant service, and full exemption for those found to be conscien¬ 
tiously opposed to these types of service. (3) Placing the administration of prob¬ 
lems relating to the conscientious objector in the hands of a nonmilitary board.” 
Id. at 82. The Selective Training and Service Act of 1940, as finally passed, 
made no mention of membership in a religious organization, but rather set forth 
the threefold test making objector status available to anyone "who, by reason 
of religious training and belief is conscientiously opposed to participation in war 
in any form.” It is to this standard, unembellished by the Supreme Being clause, 
added in 1948, that the Court has, in effect, returned in the Seeger decision. 

1 7 John Mansfield, writing in the 1965 issue of this review, argues that a 
“religious” belief can be distingushed from a nonreligious belief by the “nature 
of the questions to which the belief provides an answer and the fundamental 
character of the realities that the believer asserts.” Conscientious Objection — 
1964 Term , 1965 Religion and The Pubic Order 3, 34. A religious belief 
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abandonment of the first criterion as an independent guide to 
decision-making in concrete cases. Under the Seeger decision, the 
first criterion dissolves into the second. 

The second criterion is that one be “conscientiously opposed” to 
participation in war. This requirement has heretofore stood as a sup¬ 
plement to the first. Now, under the Seeger precedent, the determi¬ 
nation of the “conscientiousness,” “sincerity,” or “integrity” of the 
applicant has become also the practical means of verifying the pres¬ 
ence of the requisite “religious training and belief.” In the future, 
proof of sincerity may have to stand as an official substitute for re¬ 
ligious tests declared unconstitutional. 

The shift of practical emphasis from the first criterion to the sec¬ 
ond was suggested in 1941 by then Brigadier General Lewis B. 
Hershey, Director of the Selective Service System. As he was dis¬ 
cussing the status of religious objectors, a member of a Subcommittee 
of the House Committee on Appropriations asked: “Have you had 
to take a great many of these?” Hershey replied: 

Well, not a great many, because some of our local boards go one way 
and some the other, because What is religion? is a difficult thing to 
say . . . we have tried to be rather open-minded on what is “religion,” 
and on the other hand we have tried to be rather rigid on what is 
“honesty.” . . . 18 


“directs itself to those basic and universal questions that concern man’s origin, 
destiny, and the purpose of his existence.” Ibid . The test proposed by the Court, 
he goes on to say, requires “attention to whether the questions to which the be¬ 
lief addresses itself are of a certain character; it requires attention to the subject 
matter of the belief more than the condition of the believer.” Id. at 10. Consci¬ 
entious objection must be grounded in beliefs upon fundamental issues. 

18 Congress Looks at the Conscientious Objector, 35. General Hershey later 
in his report submitted to the President in August, 1943, entitled, Selective 
Service in Wartime , commented further upon the practice of local boards and 
hearing officers and upon the trend of interpretation within the Selective Service 
of the Supreme Court’s decision in Seeger . Hershey concedes that many local 
boards enforced the provisions of the Draft Act of 1917 long after other regula¬ 
tions went into effect. Hearing officers took a broader view but still demanded 
“an easily recognizable religious background with the definition of religion the 
usual somewhat formal concept. 

“After much consideration we adopted a more liberal view, based upon the 
conclusion that the definitions of religion and the variety of religious experience 
are so nearly infinite in number as to make futile any attempt to say whether 
this or that one met the law. The practical effect of this decision was to say that 
conscientious convictions held by a man reared in the environment of a religious 
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Legal wisdom seems to be following the practical wisdom of Gen¬ 
eral Hershey. The Court has surely been open-minded on what con¬ 
stitutes “religion* 55 It also has emphasized “honesty, 55 encouraging 
those assigning classifications to examine searchingly, not the content 
of beliefs, but the sincerity, depth, or commitment with which they 
are held. 19 The judges call attention to the investigatory facilities 
available for gathering information considered pertinent. 20 

Confident assessment of the sincerity of a participant in proceed¬ 
ings of such import is a heavy burden for fallible men, even when 
they are, as General Hershey believes, “compassionate neighbors 55 
serving in the highly decentralized, noncomputerized apparatus of 
the Selective Service System. What type of information, accessible 
and assessable to an external appraiser, is considered relevant? A 
good indication is given by perusal of the questions posed on SSS 
Form No. 150, “Special Form for Conscientious Objector, 55 questions 
that “are intended to obtain evidence of the genuineness of the 
claim. . . , 55 To this end, information considered helpful for indirect 
inference concerning character and belief is requested. The registrant 
is asked to provide an exhaustive account of his residential, educa¬ 
tional, and occupational background. Inquiry is made into activities 
in various organizations. Particular interest is focused upon partici¬ 
pation in religious institutions and upon the origins of religious 


civilization and exposed, if only subjectively, to its ethical concepts, have their 
roots in the same soil from which spring religious convictions, and furnish evi¬ 
dence from which may be drawn the inference that he recognizes a Deity or a 
power above and beyond the human. This view has prevailed.” Quoted in 
Cornell, The Conscientious Objector and the Law 18-19 (1943)- 

19 “Local boards and courts in this sense are not free to reject beliefs because 
they consider them ‘incomprehensible.* Their task is to decide whether the beliefs 
professed by a registrant are sincerely held and whether they are, in his own 
scheme of things, religious. 

“But we hasten to emphasize that while the ‘truth’ of a belief is not open to 
question, there remains the significant question whether it is ‘truly held.* This is 
the threshold question of sincerity which must be resolved in every case. It is, of 
course, a question of fact—a prime consideration to the validity of every claim for 
exemption as a conscientious objector.” U.S. v. Seeger, 380 U.S. 163, 184-85 

(>965). 

20 “The Act provides a comprehensive scheme for assisting the Appeal Boards 
in making this determination, placing at their service the facilities of the De¬ 
partment of Justice, including the Federal Bureau of Investigation and hearing 
officers.” Id . at 185. 
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sentiments. 21 Certain questions are designed to explore the persist¬ 
ency and consistency of stated beliefs. 22 The names of references 
“who could supply information as to the sincerity of your professed 
convictions against participation in war 55 are requested. 

Broad inquiry is thus made into past conduct and thought as 
reported by the registrant, appraised by his references, and investi¬ 
gated by the Department of Justice. The statute, however, indicates 
that exemption is to be given not upon the basis of external actions, 
nor upon thoughts entertained or expressed at an earlier time, but 
upon the basis of present conviction. Biographical reports are rele¬ 
vant only indirectly, as aids in the assessment of present “sincerity.” 

It is not inappropriate, therefore, that the Special Form should 
contain requests for direct, current information concerning the con¬ 
victions upon which the claim is properly to be judged. Only two 
areas are probed. First, “Do you believe in a Supreme Being? Yes? 
No? Describe the nature of your belief which is the basis of your 
claim . . . and state whether or not your belief in a Supreme Being 
involves duties which to you are superior to those arising from any 
human relation.” 23 In this area the wording clearly echoes that of 
the statute. In the second area it does not: “Under what circum¬ 
stances, if any, do you believe in the use of force?” It is this second 
area of inquiry which seems to be decisive in many cases. It is fre¬ 
quently assumed uncritically that absolute pacifism in all relations 
and circumstances is the best proof, if not the only proof that one, 
“by reason of religious training and belief, is conscientiously opposed 
to participation in war in any form.” 24 

21 These include questions concerning the denominational affiliation of parents, 
the source of religious beliefs, “the individual upon whom you rely most for 
religious guidance,” the governing body of the religious organization of which 
one may be a member, the circumstances of accepting membership, the place of 
customary church attendance, the identity of the pastor, and “the creed or offi¬ 
cial statements of said religious sect or organization in relation to participation 
in war.” Selective Service Form Number 150 at 2-4. 

22 “Describe the actions and behavior in your life which in your opinion most 
conspicuously demonstrate the consistency and depth of your religious convic¬ 
tions.” “Have you ever given public expression, written or oral, to the views herein 
expressed as the basis for your claim . . . ?” “Have you ever been a member 
of any military organization or establishment? If so, state the name and address 
of same and give reasons why you became a member.” Id. at 2-3. 

28 Id. at 1. 

24 The importance assigned to this line of questioning is noted in Tatum, 
op. cit. supra , note 3, which distills the experience of innumerable C.O.’s. “When 
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In practice, therefore, the question concerning the circumstances 
in which one believes in the use of force serves as the test of sincerity, 
which, in turn, is the index of religious training and belief. It may 
be too strong to say that the three criteria are most frequently col¬ 
lapsed into the third; but it seems fair to assert that as the definition 
of religion becomes more subtle, broad, and perhaps confused, and 
as increasing sophistication in psychological matters reduces confi¬ 
dence in impressionistic assessments of sincerity based on general 
demeanor, greater weight must be placed upon the third criterion, 
a general renunciation of force. It seems to provide the only palpa¬ 
ble test. This preference given to those who abjure all use of force 
and all participation in all forms of war may tend to increase. 

Many commentators welcome the trend we have reviewed. They 
interpret it as a gradual “liberalization 55 of the draft law which may 
soon proceed to the full vindication of the rights of the nonreligious 
conscientious objector. Most of the debate concerning the criteria for 
conscientious objector status has focused upon the first requirement, 
namely, that objection be grounded in “religious training and belief. 55 
The common complaint has been that narrow interpretation of this 
demand has deprived the objector who is conscientious, but not re¬ 
ligious, of the exemption which Congress actually intended for him 
to enjoy. 25 Undergirding this account is the assumption that “the 
word ‘religious 5 as used in the law merely emphasizes the term con¬ 
science, as meaning the compelling voice of some inward spiritual 


the conscientious objector is face-to-face with his draft board or Hearing Officer 
explaining the replies he has made to the questions on Form 150, they are likely 
to show most interest in (or even pounce upon) his response to Question 5: 
‘Under what circumstances, if any, do you believe in the use of force?* ” Id. at 
90. A pamphlet issued by Students for a Democratic Society also observes that 
“Question 5 is the big stickler.” . . There isn’t any one ‘right* answer. You 
have to show how what you say about using force fits in with what you say about 
your beliefs.** Guide to Conscientious Objection 5-6 (no date). 

25 According to Julien Cornell, Congress “intended to provide exemption for 
conscientious objection based upon deep and sincere conviction, but not for ob¬ 
jections based on political or social expediences. They used the word ‘religious* 
to describe convictions so woven into the philosophy of the individual as to be¬ 
come his religion, which he lives by and would lay down his life for. Perhaps the 
word ‘conscientious’ standing alone would have expressed the meaning better, 
but the War Department, and Congress also, were probably afraid that this would 
let in political objectors, who might be conscientious, but surely could never be 
described as religious in their attitude.” Cornell, op. cit. supra note 18, at 13. 
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guide rather than a mere conviction based on intellectual judgment 
or expediency.” 28 The first criterion is viewed as redundant; it ought 
to be dispensed with, or assimilated into the second. “The word 
religion in the law, then, merely clarifies the meaning of the term 
conscientious, but does not impose any additional requirement for 
exemption.” 27 

The case for the recognition of the nonreligious objector is fre¬ 
quently buttressed by citing the provisions in force in Great Britain 
throughout World War II. In commending British practice as a 
model for emulation, Julien Cornell observed in 1943 that “the 
grounds for exemption are not limited. Only one requirement is im¬ 
posed by the British law, the requirement that the objection be 
founded in conscience. All kinds of objection are recognized, so long 
as they are conscientious.” 28 

Pacifism as the Test of Sincerity 

The British law imposed only one criterion—conscientiousness. It is 
interesting that many American advocates of a “more liberal” draft 

26 Cornell makes this and the following observation in commenting favorably 
upon the 1943 decision of the Second Circuit Court of Appeals in the case of 
U.S. v. Kauten, 133 F.2d 703 (2d Cir. 1943)- “This interpretation of the law 
avoids the pitfall into which the draft officials have fallen. They have felt obliged 
to insist that mere conscience alone is not enough for exemption, in addition 
there must be some religious element added to conscience, because the law con¬ 
tains the word religious as well as the word conscientious. This dilemma, which 
is merely a logistic dilemma, the court has resolved by pointing out that true 
conscience is religious in nature.” Cornell, op. cit . supra note 18, at 13. 

27 Id. at 17. 

28 Id. at 121. Denis Hayes summarizes the British experience thus: “Under 
the National Service Acts there was no bar to the recognition of a non-pacifist 
conscientious objection. The Tribunals gradually accepted a partial objection as 
coming within the Acts if it could be said that the objection was so deeply held 
that it became a matter of inner conviction as to right and wrong and not merely 
an opinion. Non-pacifist objectors frequently found the burden of proof a heavy 
one, even in the later stages of the war, and there remained in the public mind, 
however irrationally, a feeling that the conscience clause was designed for men 
and women who refused to take part in any war and not for those who wanted 
to ‘pick and choose their wars for themselves.* And, highly regrettable though 
it was, the opinion was not always confined to non-pacifists but could sometimes 
be discerned in the right-wing of the C. O. movement itself.” Hayes, Chal¬ 
lenge of Conscience: The Story of the Conscientious Objectors of 
*939-*949 64 (1949); see also id.. Appendix B, The Principles of Tribunal 
Decisions, and Case No. 55: Moral and Political Grounds, 375. 
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law, among them a number who praise the British example, actually 
desire to preserve two criteria—conscientiousness and pacifism. Al¬ 
though challenging the first criterion, they would reinforce both the 
second and the third. Pacifism, rather than conscientiousness, then 
becomes the final test of eligibility for exemption. Not all would be 
eligible who may be found to be conscientiously opposed to partici¬ 
pation in the war for which they are being conscripted. Only pacifists 
who are conscientiously opposed to participation in all wars would 
be exempted. The way would thus be opened to nonreligious pacifists, 
but not to nonpacifists, whether religious or nonreligious. 29 

Such reasoning appears in an article in the Journal of Public Law 
by Peter J. Donnici. 30 Donnici distinguishes three types of con¬ 
scientious objectors: (i) the religious, (2) the moral or ethical, and 
(3) the political or sociological. He is vexed over the special status 
accorded to the religious objector who alone under the current “estab¬ 
lishment of religion” is eligible for exemption. By his understanding, 
the purpose of the exemption granted to conscientious objectors is 
“to prevent compulsory combatant duty by pacifists who are sincerely 
opposed to violence.” 81 He would extend exemption to the second 
type of objector, but not to the third. 

The sincere pacifist, be he religiously or secularly inspired, who is 
genuinely repelled by violence should be granted the exemption. The 
insincere objector who would prefer to pick and choose which wars he 
will fight deserves less consideration. 82 


29 When only two criteria are maintained, it becomes a simple matter to con¬ 
struct a diagram indicating various types of applicants for conscientious objector 
status and their present legal prospects. The two criteria of “pacifism” and “re¬ 
ligious training and belief” can serve as cross-cutting axes. 


Pacifist 


Nonpacifist 


80 Donnici, supra note 4. 

31 Id. at 40. (Emphasis added.) 

32 Id. at 44. Donnici is very explicit in his disdain for nonpacifist applicants 
for conscientious objector status, all of whom he lumps together as “political or 


Religious Nonreligious 


Recognized by 
present law 

Recognition advo¬ 
cated by Donnici 
and others 

Religious, “selec¬ 
tive,” or “just- 
war” objectors 

“Political 

objectors” 
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Donnici is not precise in his use of the title “pacifist” At times 
it seems to indicate all those who object to participation in this or 
that war. Thus, he must invent another category: conscientious 
objector status must be limited “to all sincere pacifists. That is all 
those persons, religiously or ethically inspired, who are truly opposed 
to violence.” 33 A “sincere” pacifist is distinguished from the “in¬ 
sincere” pacifist by application of the third criterion, which is under¬ 
stood to require the rejection of participation in all wars of any form. 
The first criterion has been discarded and the second has become 
dependent on the third. 

Donnici goes beyond the statute in requiring that the would-be 
conscientious objector be opposed not merely to war, but to “vio¬ 
lence,” a category that might include defense of one’s self and family, 
exercise of domestic police power, or the use of an international 
peace-keeping force under the jurisdiction of the United Nations or 
other world body. Only those seem to qualify who believe that no 
use of violence, under any conceivable circumstance, can ever be 
justified. To concede that there might be situations in which re¬ 
course to violence might be tragic, but nevertheless defensible, or 
even obligatory in defense of the greater common good, would be to 
reveal the marks of an “insincere” “political or sociological objector.” 

In imposing such stringent limits, Donnici is surely echoing the 
sentiments of many draft board members and some judges. 34 But he 


sociological objectors.” “This latter group is not necessarily opposed to the use of 
violence nor to war in general. Rather their objection goes to the ‘justness’ of 
any given war; they will refuse to fight in any war which they feel is pursued for 
unwise or unjust purposes. They presume, then, to make an individual judgment 
regarding the specific war and to pursue their own opinion rather than that of 
duly ordained policy-making officials of our government. Needless to say, this 
third type of objector warrants less protection than those motivated by revulsion 
to violence. Indeed it may be argued that the political pacifist is not a conscien¬ 
tious objector at all but rather an intellectual or policy-minded one.” Id. at 39. 
This passage expresses many of the insensitive simplifications and confusions that 
the present article seeks to combat. 

83 Ibid. (Emphasis added.) 

34 A succinct expression of such an attitude from the bench is recorded in the 
opinion in U.S. v. Jones, 142 F.Supp. 806, 813. (E.D. S.C. 1956): “It also ap¬ 
pears from the record that at the defendant’s second Department of Justice hear¬ 
ing he stated that he believes in a police force and in self-defense to the extent 
that the Government allows and that he could take the life of an attacker to 
save his own life or his wife’s or the life of other Jehovah’s Witnesses but no one 
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is exacting a standard beyond that demanded by the federal courts of 
appeals. The precedent that a conscientious objector need not be an 
absolute pacifist, rejecting all uses of violence under all circumstances, 
has been well established. In Annett v. U.S. (205 F.2d 689), involv¬ 
ing a member of Jehovah’s Witnesses, the decision of a lower court 
was reversed by the Tenth Circuit Court of Appeals, which set forth 
the relevant considerations. 

During the investigation, Annett was asked if he believed in self-defense 
and he frankly stated that he did and that he would kill if necessary to 
defend and preserve his life. Belisle [the Hearing Officer of the Depart¬ 
ment of Justice] believed that this was inconsistent with the claim of 
religious scruples and beliefs against participation in war. 

The report of the Hearing Officer is quoted by the Court: 

Your hearing officer is unable to reconcile the belief of the registrant 
that he may, under the Scriptures, defend himself even to the extent of 
killing, but is not able, under his faith, to serve his country in military 
service; especially, where he was unable to state his authority for the 
defense of himself in the same Bible which he uses to sustain his 
objections. 

The Court then presents its own reasoning: 

Belisle applied an erroneous standard. . . . The mere fact that he was 
willing to fight in defense of his own life does not mean that he did 


else. I consider such beliefs inconsistent and incompatible with a genuine and 
sincere opposition to participation in war in any form. Such beliefs indicate to 
me that the registrant is not actually and conscientiously opposed to participation 
in war, as contemplated by Congress in granting an exemption on this basis, but 
that he merely arrogates unto himself the right to decide when and for what 
purpose he will fight. I cannot believe that Congress intended to grant exemp¬ 
tions to persons with such partial and specialized beliefs.” 

As evidence of the insincerity of the applicant, Judge Timmerman cited the 
fact that Jones, a few months after entering his claim for objector status, ac¬ 
cepted employment at a hydrogen bomb plant near Aiken, South Carolina. “I 
find that the defendant’s willingness to work at an installation so closely con¬ 
nected with the national security activities of the United States as the Savannah 
River Plant of the Atomic Energy Commission is peculiarly inconsistent with a 
claim of conscientious objection to participation in war in any form.” Id . at 812. 

The Fourth Circuit Court of Appeals affirmed Judge Timmerman’s judgment. 
Jones v. U.S., 241 F.2d 704 (4th Cir. 1957). 

Donnici would also deny conscientious objector status to Jehovah’s Witnesses 
on the grounds that they are not “sincere pacifists.” Supra note 4, at 40. 
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not have good faith religious scruples based upon the teachings of his 
church against the command of his country to go to war and kill 
therein. 35 

Why have various elements of the Selective Service System been 
led to fly in the face of contrary judicial opinion and insist that 
personal rejection of all violence, in both theory and practice, is an 
indispensable proof that one is “conscientiously opposed to participa¬ 
tion in war in any form 95 ? One answer must be that such a test is 
administratively convenient. It can be applied directly, verbally, and 
is simple enough to be assessed by the least sophisticated member of 
a local board. It also serves to keep down the number who can 
qualify for conscientious objector classification. 

But it is not enough to ascribe such practice only to motives of 
efficiency and expediency. The record suggests that it is not simply 
the administrative prudence of the examiners but rather their own 
inarticulated moral sensitivities which are offended by the claim that 
one may, in good faith and conscience, resort to violence in some 
circumstances and yet oppose the command to cooperate in or to 
commit violence in other situations. To such a moral sense, decisively 
influenced by the mentality of sectarian pacifism that has been so 
prominent in the American heritage, “conscientiousness 55 implies 
“consistency 55 and consistency demands that all cases grouped under 
a particular heading be treated in an identical manner. Here, the 
pertinent heading is “violence. 55 War, self-defense, police actions, both 
domestic and international, revolution—all are subsumed in the 
single undifferentiated category of “violence. 55 It is demanded that 
the “conscientious 55 man react to all of these situations of violence in 
a “consistent 55 manner. 

The appellate courts, by contrast, have been willing to recognize 

35 Annett v. U.S., 205 F.2d 689. 691 (10th Cir. 1953). See U.S. v. Annett, 
108 F.Supp. 400 (W.D. Okla. 1953)* Other cases in which the right of non¬ 
pacifists to obtain conscientious objector status was contested include: Sicurella 
v. U.S. 348 U.S. 385 (1955); Pekarski v. U.S., 207 F.2d 930 (2d Cir. 1953); 
Taffs v. U.S., 208 F.2d 329 (8th Cir. 1953); U.S. v. Hartman, 209 F.2d 366 
(2d Cir. 1954); Jessen v. U.S. 212 F.2d 827 (10th Cir. 1954); Hinkle v. U.S., 
216 F.2d 8 (9th Cir. 1954); Shepherd v. U.S., 217 F.2d 942 (9th Cir. 1954); 
Mayfield v. U.S., 220 F.2d 729 (5th Cir. 1955); U.S. v. Lauing, 221 F.2d 425 
(7th Cir. I955)i Bouziden v. U.S., 251 F.2d 728 (10th Cir.), cert, denied , 356 
U.S. 927 (1958). 
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the urge to make distinctions within the category of “violence.” They 
have observed that the pertinent section of the Universal Military 
Training and Service Act requires only that the objector be “con¬ 
scientiously opposed to participation in war . . . .” It is only the 
registrant’s attitude toward this one subspecies of violence that is 
properly relevant. The courts have thus enforced more precise ad¬ 
herence to the words of the statute. 

The statute itself might have been more precise. The military 
service law of the Federal Republic of Germany states specifically 
that “whoever is opposed on grounds of conscience to participation 
in every use of weapons between states and therefore refuses active 
military duty with weapons may perform, in place of military duty, 
a civilian alternative service outside the Federal defense force.” 80 
Reference to the specific case of the “use of weapons between states” 
makes it possible, even necessary, to separate the issue of objection 
to wars “between states” from other instances of resort to violence. 
Such phrasing would help to forestall the practice of employing 
absolute rejection of all uses of violence as the effective criterion of 
eligibility for conscientious objector status. 

It is thus possible in law and in practice to differentiate among a 
person’s various attitudes toward the different uses of violence. It is 
to be noted, however, that even the West German statute, in requir¬ 
ing that one be opposed “to every use of weapons between states,” 
demands unvarying consistency of attitude within the subcategory 

36 “Wer sich aus Gewissensgrunden der Beteiligung an jeder WafFenanwendung 
zwischen den Staaten widersetzt und deshalb den Kriegsdienst mit der Waffe 
verweigert, hat statt des Wehrdienstes einen zivilen Ersatzdienst ausserhalb der 
Bundeswehr zu leisten.” Wehrpflichtegesetzes vom 21 Juli. 1956, Section 25: 
“Wirkungen der Kriegsdienstverweigerung,” in Bundesgesetzblatt, Teil I, Jahr- 
gang 1956, Nr. 36 (Bonn: Bundesminister der Justiz, 24. Juli, 1956), pp. 651-61. 

The constitution of the Federal Republic of Germany contains the following 
provision in Article 4, Section 4: “No one may be compelled against his con¬ 
science to render war service as an armed combatant. Details will be regulated 
by a Federal Law.” This provision has been the focus of very widespread discus¬ 
sion of conscientious objection in Germany. The most extensive bibliography of 
scholarly works on conscientious objection appears in the work of Brinkmann, 
Grundrecht und Gewissen im Grundgesetz: Eine rechtsphilosophi- 
s chstaatsrechtliche Untersuchung IX-XXXVI (1965)* In the twenty- 
seven pages, the works of Locke and Mill are cited in English, those of 
Montesquieu and Rousseau in French, and items by Aquinas and Galvin in 
Latin. The remaining 353 citations, of more recent vintage, are all in German. 
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that we may, for convenience, refer to as “war.” 37 War may be 
separated from other types of violence to become the specific subject 
of objection. But the act of careful discrimination among cases is 
allowed to be carried no further under the interpretation of the 
statutes of either West Germany or the United States. War now 
stands as an undifferentiated category, a type of human activity 
which one must either reject in all its forms in claiming status as a 
conscientious objector or accept in all of its unpredictable modes 
by waiving the right to apply for classification as an objector. There 
is presently no legal recognition of the right to exercise a discriminat¬ 
ing conscience in relation to participation in war. Under existing 
law, unless one would be unwilling to fight against a new Hitler, one 
may be compelled to fight for a new Hitler. 

The Nonpacifist Objector 

Emphasis in the discussion of the criteria for conscientious objec¬ 
tion in the United States has been grievously misplaced. Whereas 
attention has been lavished upon the circumstances of the non- 
religious objector, the plight of the nonpacificist objector has not 
been sufficiently appreciated, particularly by the legal commentators 
who have considered the subject of conscientious objection. 

The case of United States v. Kauten, decided by the Second Circuit 
Court of Appeals early in 1943, has frequently been hailed as a 
landmark by those laboring for more liberal provisions for conscien¬ 
tious objectors. It may better be seen as a misstep possessing the 
marks of tragedy in which two worthy but incompatible demands 
collide. Kauten was a pacifist, but he professed to be an atheist. He 
was, according to observers, sincere, “a man of unusual character, 
an artist, sensitive, quiet, and with a sense of the brotherhood of 
man which led him to refuse to kill.” 88 In reviewing Kauten’s 

37 Helmut Simon notes that a motion introduced in the Bundestag to replace 
the word “every” so that the passage would read “whoever is opposed, on 
grounds of conscience, to the use of weapons between states . . was defeated 
by a vote of 243 to 205. “Das Recht zur Kriegsdienstverweigerung in Gesetzge- 
bung und Rechtsprechung der Bundesrepublik,” Kriesdienstverweigerung als 
christliche Entscheidung, Tkeologische Existenz Heute , N. F. Nr. 120 (Munich: 
Chr. Kaiser Verlag, 1965), p. 40. 

38 Cornell, op. cit. supra note 18, at i4f. 
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criminal conviction for refusing to appear for induction. Judge 
Augustus Hand made clear that belief in God was not a necessary 
characteristic of a “religious 55 commitment, and therefore was not 
necessary for exemption from the draft. He nonetheless upheld the 
conviction on the ground that the Selective Service System had, on 
reasonable grounds, found that Kautens objections were based on 
personal and philosophical predelictions concerning the folly and 
futility of war rather than on religious training or belief. In hailing 
the decision, Julien Cornell observed that, “in the court’s view, the 
promptings of conscience are essentially religious in character, even 
though church, creed, and God are all denied.” 39 

The tragedy is that while the first criterion was made pliable and 
stretched, the third criterion was contracted and made rigid. In pre¬ 
paring the way for the sincere humanitarian objector who did not 
know he was religious, the court slammed the door on the sincere 
nonpacifist acting self-consciously out of religious motives generated 
and honored within the main branches of the Christian church. 
Judge Hand said: 

There is a distinction between a course of reasoning resulting in a con¬ 
viction that a particular war is inexpedient or disastrous and a con¬ 
scientious objection to participation in any war under any circumstances. 
The latter, and not the former, may be the basis of exemption under 
the Act. The former is usually a political objection, while the latter, we 
think, may justly be regarded as a response of the individual to an 
inward mentor, call it conscience or God, that is for many persons at 
the present time the equivalent of what has always been thought a 
religious impulse. 40 

In popular and administrative usage, the standard implied by 

39 Id. at 16. In commenting favorably upon this aspect of the Kauten decision, 
Donnici observes that "In so ruling Judge Hand and his distinguished brethren 
‘disestablished* religion and wisely interpreted the conscientious objection on a 
constitutionally sound basis.** Donnici immediately goes on to lament the reim¬ 
position of more narrow interpretations of religious training and belief in Berman 
v. U.S., 156 F.2d 377 (9th Cir. 1946). Donnici, supra note 4, at 27. 

40 U.S. v. Kauten, 133 F.2d 703, 708 (2d Cir. 1943). This passage broadens 
the first criterion. It also narrows the interpretation of the third criterion. In the 
statutory phrase, “opposed to participation in war in any form,** the term “in any 
form’* may be taken to relate either to “participation** or to “war.** Judge Hand’s 
rendition clearly makes it relate to “war” and thus sharpens the pacifist empha¬ 
sis in requiring “objection to participation in any war under any circumstances.” 
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Judge Hand continues to be imposed. 41 All who do not object “to 
participation in any war under any circumstances” come to be 
lumped together as “political objectors,” ineligible for exemption. 
Great mischief has been caused by the failure to observe the differ¬ 
ence between nonreligious objectors, who fail to qualify under the 
first criterion, and nonpacifist objectors, both religious and non¬ 
religious, who raise issues of compliance under the third criterion. 
When the distinction is not observed, all types of nonpacifist or 
“selective objectors,” that is, all those unable to foist moral responsi- 

41 It has generally been conceded, or rather, assumed by peace groups and 
advocates of reform in the conscientious objector provisions that “in any form” 
refers to “war.” An ingenious but improbable interpretation of the phrase is 
given in the trial brief of the defendant in U.S. v. Kurki (Criminal Action No. 
65-CR-135 in the United States District Court for the Eastern District of Wis¬ 
consin), p. 21: “‘In any form* does not mean ‘in all forms.* ... [It may] 
mean ‘at least one or some form.* In other words, the statute can be read as 
stating the most stringent possible conditions—namely any and all forms of war— 
or it can be read as stating only a minimum qualification: conscientious op¬ 
position to at least one of the many different forms in which war can occur. . . . 
The question which the defendant here is required to answer affirmatively is 
whether there is any form of participation in any form of war to which he is 
conscientiously opposed.** 

It has been argued that the words “in any form** should be taken to modify 
“participation.** See, for example, Taffs v. U.S., 208 F.2d 329, 331 (8th Cir. 
1953) • One of the grounds on which Taffs, a Jehovah*s Witness, was denied 
classification as a conscientious objector was that “since appellant approved of 
and apparently would participate in theocratic wars, he was not opposed to ‘par¬ 
ticipation in war in any form.’ Thus it is seen ‘war in any form* was construed 
to include theocratic wars. . . .** The court held that it was beyond the inten¬ 
tion or power of Congress to “concern itself with theocratic wars—that is, wars 
carried on by the immediate direction of God. The words ‘in any form,’ obviously 
relate, not to ‘war* but to ‘participation in* war. War, generally speaking, has 
only one form, a clash of opposing forces. But a person’s participation therein may 
be in a variety of forms.” Id. at 331. Compare U.S. v. Hartman, 209 F.2d 366 
(2d Cir. 1954). It should be noted that the relation postulated in Taffs was not 
at all obvious to other judges or to many laymen. Justice Reed, dissenting in 
Sicurella v. U.S., 348 U.S. 385, 392 (1955), clearly attaches the phrase “in 
any form” to “war” and in so doing seems sharply to reject the notion of selective 
objection to particular wars. “Many, by reason of religious training or moral 
conviction, may be opposed to certain wars declared by the Nation. But they 
must serve because they do not meet the test of the statute, ‘conscientiously op¬ 
posed to participation in war in any form.’ ” As already noted, even advocates 
of a broader exemption for conscientious objectors largely concede that in the 
current provision the words “in any form” refer to “war.” The opposite inter¬ 
pretation, which would make the phrase read, in effect, “opposed to any form of 
participation in war,” would seem to place those who accept I-A-O status as 
noncombatants within the armed services in an incongruous position. 
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bility for their official acts upon the state and who can conceive 
both of a war they would fight and a war they would refuse to 
fight, come to be placed within the undifferentiated residual category 
of “political objectors/ 5 

The entire lot of political objectors is then disqualified for exemp¬ 
tion on the grounds that their objections cannot be traced to “re¬ 
ligious training and belief/* It is in terms of the first criterion that 
they are held ineligible. Judge Hand writes: 

. . . the conviction that war is a futile means of righting wrongs or of 
protecting the state, that it is not worth the sacrifice, that it is waged 
for base ends, or is otherwise indefensible is not necessarily a ground of 
opposition based on “religious training and belief.” 42 

Judge Hand mentioned only those grounds of opposition that are 
most easily dismissed as “political/ 5 But the conviction that a par¬ 
ticular war is “inexpedient/ 5 “disastrous/ 5 or “futile/ 5 is not the only 
basis upon which one might refuse to participate in a certain war. 
Are there not those who present their objections to participation in a 
particular war on religious grounds and thereby evade the applica¬ 
tion of the first criterion to the nonreligious “political objectors 55 ? 
What if a war was seen as a “sacrilege 55 and participation in it as a 
“sin 55 ? Such convictions might be understood to be rooted in “reli¬ 
gious training and belief/ 5 If so, it would be necessary to recognize 
a category of “selective religious objectors/ 5 religious nonpacifists 
whose difficulty is only with the third and not with the first criterion. 

Religious selective objectors should be extricated from the confused 
category of “political objectors/ 5 Political objection is a particular 
form of nonreligious objection. Political objectors may be either paci¬ 
fist or nonpacifist. Both types are eliminated on the basis of the first 
criterion. “Selective objection/ 5 however, is a category created and 
ruled by the third criterion. Selective objectors may be either non¬ 
religious or religious. It is the latter category, the religious selective 
objector, which is most likely to gain the sympathy of Congress. 

The Vangard 

Religious selective objectors must stand in the vanguard of political 
attempts to establish more liberal provisions for those who object to 
participation in particular wars. Unlike nonreligious selective ob- 

42 U.S. v. Kauten, 133 F.2d 703, 708 (ad Gir. 1943)- 
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jectors, they do not bear the double burden of challenging both the 
first and the third criteria. They contest only the third criterion and 
bring to bear upon it the weight of their religious heritage. In educat¬ 
ing Congress and the public, and also in appealing to the courts, it 
is important to demonstrate that the religious selective objector is 
also properly to be seen as one type of religious objector. He is 
motivated by beliefs so profound and so central to his existence that 
they may be deemed “religious.” Nevertheless, he is presently denied 
the privilege of exemption accorded to another type of religious 
objector—the pacifist who, on religious grounds, rejects, a priori, 
participation in war in any form. If the religious basis of the claims 
of a selective objector can be established, the way would be opened 
for a legel challenge to the perference presently shown by Congress 
for the pacifist religious objector over the nonpacifist religious ob¬ 
jector. Such a legal thrust against the third criterion would be based 
on condemnation of unfair discrimination among religious beliefs con¬ 
trary to the due process clause of the Fifth Amendment. A succ essf ul 
challenge on due process grounds thus seems contingent upon the 
maintenance of the criterion that the objection be religious. If this 
first criterion is removed because of its vulnerability to attack under 
the establishment clause on the ground that it prefers religious over 
nonreligious beliefs, an avenue of legal assault on the third criterion 
under the Fifth Amendment due process clause will be destroyed. 

Those who concede priority to the attempt to gain relief for selec¬ 
tive objectors caught in travail of conscience concerning their par¬ 
ticipation in acts of war abhorrent to their deepest beliefs ought to 
present before the public the strongest case possible. No matter what 
judgment may be made concerning the quality of the religiosity of 
American citizens and their representatives, it seems clear that, given 
our historic popular respect for things “religious,” the strongest case 
can be presented by a well-scrubbed, articulate, otherwise conven¬ 
tional member of the Roman Catholic Church or a main-line, non¬ 
pacifist Protestant denomination, who is well steeped in the heritage 
of his faith, and is willing and able, with integrity, to bring the 
categories of religious ethical thought readily available within his 
tradition to bear upon the question of his own participation in the 
particular war in Vietnam. It will only be when the public is made 
to grapple with the arguments of such a claimant for exemption that 
a significant political breakthrough toward the acceptance of selec- 
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tive conscientious objection might occur. Given the disposition of the 
courts since the Seeger decision, it seems evident that whatever con¬ 
sideration might be won for our “strongest case” through political 
and educational processes would be extended by legal processes to all 
but avowedly atheistic objectors. 

The resolute atheist objector, since the Seeger decision, has become, 
in a strict sense, the only “nonreligious objector” left. His fate 
should not be a matter of indifference. He raises issues that the nation 
must confront. But the issues he raises ought not to be confused with 
the effort to assist selective objectors through the liberalization or 
removal of the third criterion. Further concentration upon legal 
attempts to overthrow the first criterion as an expression of an estab¬ 
lishment of religion might open the way to exemption for a few non¬ 
religious pacifists unwilling or unable to take advantage of the latitude 
of the Seeger decision, but it will do nothing at all to relieve the 
plight of nonpacifist objectors, religious or nonreligious. Indeed, such 
attempts may destroy the leverage that, once effectively exerted on 
behalf of our “strongest case,” would benefit all other selective ob¬ 
jectors now able to qualify under the first criterion according to the 
broad interpretation of “religious training and belief’ provided in 
the Seeger decision. 

A dilemma that forces a determination of priorities now confronts 
those who, in espousing the causes of both the nonreligious and the 
nonpacifist objectors, have favored liberalization or abolishment of 
both the first and the third criteria. If, for the sake of the last of the 
resolutely nonreligious objectors, they seek to topple the first criterion, 
they may forfeit the likeliest point of leverage for the recognition of 
nonpacifist objectors. But if they exploit the opportunity created by 
the retention of the first criterion by rehabilitating the explicitly re¬ 
ligious arguments that can be given as grounds for objection to par¬ 
ticipation in particular wars, they may be forced to abandon the 
cause of the atheist objector. 

The thesis to be presented is that priority should be given to the 
vindication of the right of the nonpacifist objector and that, given 
this determination, the likeliest means of attaining that goal within 
contemporary American society is to employ the leverage provided 
by the retention of the first criterion to overcome the barriers created 
by the third criterion. It is right and proper for the state to exempt 
from military service those who have conscientious scruples against 
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participation in war so fundamental that they may be considered 
“religious/ 5 But it is not permissible to grant exemption to religious 
objectors who refuse to participate in all wars while withholding 
exemption from those who, on religious grounds, object only to par¬ 
ticipation in particular wars. The crucial question thus becomes, “Can 
the figure portrayed as our ‘strongest case 5 demonstrate that his 
objection to participation in particular war is grounded in ‘religious 
training and belief? 55 

Can a Selective Objector Be “Religious”? 

Recognition of the distinct category of religious selective objection 
has been blocked by the assumption that all selective objectors had 
to be classified as “political objectors 55 because the grounds upon 
which one could discriminate between a war in which one would 
participate and a war in which one would not participate could 
only be derived from “essentially political, sociological, or philosophi¬ 
cal views or a merely personal moral code. 55 The question must be 
raised: “Are there grounds for such discrimination that are religious 
grounds? 55 

A purely religious basis for selective objection might be presented 
by one who rested his claim upon a command anticipated or received 
directly from God. 43 This direct command might enjoin him either 


43 Such a claim would virtually be required if the concept of what constitutes 
a religious ground for conscientious objection were to be taken from the govern¬ 
ment’s brief in the Seeger case. “[T]here is a clear difference in principle be¬ 
tween those who believe that in refusing to participate in military training or 
service they are following a divine command and those who conclude, on the 
basis of their own reasoning, that war is an immoral instrument in human rela¬ 
tions.” Quoted in Mansfield, supra note 17, at 18. John Mansfield quotes more 
of the passage and comments that it betrays “a naive, fundamentalist attitude, 
arising out of a particular religious background, toward the relation between re¬ 
ligious truth and the formation of moral judgments. They seem to suggest that if 
the intellect and reasoning have a hand in the matter, the conclusion reached 
cannot really be considered a religiously founded one. This same sort of think¬ 
ing can also be used to deny a belief its standing as a conscientious one.” Id. at 
18-19. The Ninth Circuit Court of Appeals, in George v. U.S., 196 F.sid 445, 
(9th Cir. 1952) evinced little doubt that “religious” and “nonreligious” bases 
for objection could be distinguished: “Political, sociological, philosophical, and 
ethical grounds for opposing war are so distinct from opposition induced by re¬ 
ligious training and belief that . . . the Congress could very well recognize the 
latter as a ground for exemption and refuse sanction to the former.” Id. at 452. 
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to participate in an encounter 44 or, under different circumstances, 
not to participate. If conscientious objector status were to be granted 
upon such grounds exclusively, only a rare apolitical fundamentalist 
or mystic could qualify. 

A divine command concerning participation in warfare made 
known in a more indirect manner would be the more likely basis for 
a claim to exemption. Such a command would be made known 
through a complex process of reasoning combining fundamental the¬ 
ological beliefs, theologically derived ethical norms, convictions con¬ 
cerning ultimate loyalties, and specific empirical input. 

The just-war doctrine, which has provided the framework within 
which members of the major Christian bodies have pondered the 
dilemma of participation in warfare, requires such a complex pattern 
of reasoning. This mode of thinking about the limits of morally 
tolerable and politically meaningful uses of force has roots in classi¬ 
cal antiquity. It was translated into Christian categories by Saint 
Augustine in the fifth century and refined by a succession of moral 
theologians, including Thomas Aquinas, Francisco Vittoria, Fran¬ 
cisco Suarez, and others. The just-war doctrine reappeared in the 
thought of major Protestant figures. In the seventeenth century, 
Hugo Grotius elaborated a secularized version. Analogues appear in 
non-Christian systems of thought. It may be claimed that where and 
whenever men think persistently about the politically purposeful use 
or nonuse of force, they rediscover the categories that have been most 
thoroughly refined in the just-war doctrine of the Western churches. 
This mode of reasoning continues to be used explicitly by contem- 

44 The desire of Jehovah’s Witnesses to hold themselves aloof from struggles 
between mere nations in order to be prepared for the theocratic wars to come 
has been recognized as involving duties to Jehovah superior to any duties arising 
out of human relationships. Taffs v. U.S., 208 F.2d 329, 331 (8th Cir. 1953). 
The case is striking. Taffs was conceded to be sincere. His claim was acknowl¬ 
edged to be grounded in religion and thus qualified under the first criterion. 
Application of the third criterion was waived, apparently out of respect for the 
free exercise of religion and recognition of the incompetence of governmental 
agencies to assess theological assertions. “Whether a certain war is theocratic or 
not is a matter of religious belief into which we are forbidden to delve.” Ibid . 
The decision, in effect, recognizes the Jehovah’s Witnesses’ claim to have a 
higher calling, a peculiar vocation, which is to be respected even though it may 
involve the commission of the type of violent acts they refuse to perform on 
behalf of the nation. Their exemption is not a reward for good citizenship exer¬ 
cised in nonmilitary callings, but more a concession to loyalties and interests 
that transcend national citizenship. 
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porary Roman Catholics and implicitly, frequently unwittingly, by 
nonpacifist Protestants. Its function is to specify the considerations 
that must be weighed in the course of a rational attempt to deter¬ 
mine whether resort to force is, in a particular instance, morally 
justifiable and, in the long run, politically profitable. 45 


45 The norms traditionally employed in reflecting upon the justifiability of a 
resort to war have been catalogued in various ways. A serviceable list would in¬ 
clude the following conditions, all of which must be met in a particular conflict 
if Christians may be said to be able to participate in good conscience: (i) The 
cause must be just. (2) War must be the last resort, the only possible means of 
securing justice. (3) War must be made by a lawful public authority. (4) 
There must be a reasonable hope of victory. (5) The intention of the government 
declaring war must be just, that is, free of vindictive hatred, greed, cruelty, or 
glee. (6) There must be due proportion between the good probably to be accom¬ 
plished and the probable evil effects of the war. (7) The war must be rightly 
conducted through the use only of just means. Under the heading of prohibited 
means would come all forms of direct attack upon noncombatants, excessive 
violence to combatants, harsh treatment of prisoners. Since all of these condi¬ 
tions must be met if a war is to be considered justifiable, violation of any one 
renders participation in a war unjustifiable in Christian conscience. 

Content analysis of materials protesting American action in Vietnam would 
reveal that the arguments advanced by critics of the war recapitulate the cate¬ 
gories of the traditional doctrine. Arguments in support of the war may also be 
reduced to these headings. 

Alan Geyer has indicated the relevance of these norms to the position of the 
selective objector in his article, The Just War and the Selective Objector , 
The Christian Century, Feb. 16, 1966, p, 199. Paul Ramsey, of Princeton Uni¬ 
versity, is the foremost Protestant expositor of the just-war doctrine in America 
today. His work, War and the Christian Conscience, focuses attention particu¬ 
larly upon the obligation to observe the immunity of noncombatants from direct 
attack. Ramsey has elaborated his view in a number of pamphlets and articles 
including: The Limits of Nuclear Defense (1963), Right and Wrong Cal¬ 
culation, in The Church Peace Union, The Moral Dilemma of Nuclear 
Weapons (1961), More Unsolicited Advice to Vatican II, in Council on 
Religion and International Affairs, Peace, the Churches, and the 
Bomb (1965), The Case for Making { Just War* Possible, in Bennett, Nu¬ 
clear Weapons and the Conflict of Conscience (1962). Roman Catholic 
discussion has been extensive. See J. C. Murray, Morality and Modern War¬ 
fare (1959); McKenna, Ethics and War: A Catholic View, 54 The 
American Political Science Review 647 (i960). Nagle, Morality and 
Modern Warfare: The State of the Question (i960); Emanuel, The 
Ethics of War (1932) and The Morality of Conscientious Objection 
to War (1941). The just-war doctrine is made to yield nuclear pacifist con¬ 
clusions in Stein, Nuclear Weapons and Christian Conscience (1961), 
and in Watkin, Unjustifiable War, in Thompson, Morals and Missiles: 
Catholic Essays on the Problem of War Today (1959). For a lucid survey 
of the development of three Christian attitudes: pacifism, the just-war doctrine, 
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The just-war doctrine is ancient and perennial; it provides an ex¬ 
plicit basis for discrimination between justifiable and unjustifiable 
uses of force. But can it reasonably be claimed that judgments taken 
on such bases have been made “by reason of religious training and 
belief”? It is a sophisticated and complex mode of reasoning. Certain 
elements appear consistently within the various formulations of the 
just-war doctrine: (i) Theological affirmations: “God has created 
the universe and governs it according to his moral law.” (2) Confes¬ 
sions of ultimate loyalty: “We must obey God rather than man.” 

(3) Theologically derived ethical norms: “God forbids me to par¬ 
ticipate in a war in which the following norms are violated. . . 

(4) Empirical premises: “In the present conflict, purposeful and 
persistent actions have violated the norms that clearly define the 
boundaries of morally tolerable use of violence.” (5) Conclusion: 
“God forbids me to participate in such a war, under pain of his 
wrath.” 

Does the presence of nontheological elements, especially the nec¬ 
essary incorporation of factual information concerning specific po¬ 
litical and military events, disqualify an objection based on such 
reasoning as being not grounded strictly in “religious training and 
belief”? 

There can be no doubt that the just-war doctrine has a religious 
aura. It is “religious” if not “strictly religious.” Although it purports 
to convey the essence of political morality that may be expressed in 
secular terms and confirmed by political existence in a fully secular¬ 
ized state, it has been couched in religious terms and transmitted 


and the crusade see Bainton, Christian Attitudes Toward War and Peace 
(i960). 

In the current discussion of selective objection, a crucial issue is whether 
the just-war doctrine was intended only to provide guidelines for public author¬ 
ities in deciding upon resort to war and upon conduct during war or whether 
the norms were to be applied by individual citizens as a means of determining 
the legitimacy of their own participation in a conflict. The issue is touched upon 
in Vanderpol, La Doctrine Scolastique du Droit de Guerre, i04f 
(1919) under the headings, “Mais il n’est jamais permis de prendre part k une 
guerre evidemment injuste” and “Mais sujets sont-ils tenus d’examiner la jus¬ 
tice de la guerre?” See also Chapitre IV, “Cas de doute sur la justice de la 
guerre—Les sujets.” Further bibliography may be found in Potter, The Struc¬ 
ture of Certain American Christian Responses to the Nuclear Dilemma, 1958- 
1963 (unpublished doctoral dissertation, Harvard Divinity School, 1965), pp. 
704 - 95 * 
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through religious nurture. The norms of the just war are instilled by, 
and receive their potency from, “religious training and belief.” But 
still, they cannot be applied, they cannot produce the conclusion upon 
which the claim of conscientious objection to a particular war may 
be based, without the aid of empirical facts for which the most pious 
believer can hardly claim the authority of revelation. 

Ultimately at issue is the definition of religion and, for theists, 
their understanding of how God chooses to work in the world and 
make his will known among men. Does God convey his commands 
to men only through theophanies or other direct modes of commu¬ 
nication? Or has he endowed men with reason and with the clues 
of Scripture so that they might discern the signs of the time and 
decipher his will within the flow of historical events? What court or 
governmental agency would be competent to determine that only a 
mode of thought pretending to be devoid of all empirical elements 
is truly “religious”? Such a decision would make the concept of re¬ 
ligion more narrow than that imposed by the Supreme Being clause. 
It would exhibit clear preference for one form of religious belief. It 
would be difficult to imagine how the Supreme Court could evade 
the reasoning of the Second Circuit Court of Appeals in the Seeger 
case, that Congress, even in bestowing a benefit it could surely with¬ 
hold from all religious objectors, cannot, without violating the due 
process clause of the Fifth Amendment, show preference for a par¬ 
ticular form of religious expression over other forms. 46 

Since the Seeger decision, judicial interpretations of “religious 
training and belief” have made ample room for the acceptance under 
the first criterion of claims in which patently nonreligious elements 
are generously admixed with attenuated religious ingredients. Even 
a slight religious vestige now seems capable of drawing an entire 
argument under the protection of the first criterion. A striking rever¬ 
sal of emphasis has taken place in judgment concerning the necessary 
balance of religious and nonreligious elements in an acceptable claim 
for exemption. In its decision in the Seeger case, the Supreme Court 
quoted the interpretation of the import of the Kauten and Berman 
cases made by officials of the Selective Service System. By that under¬ 
go Judge Kaufman took it to be "well-established that legislative power to 
deny a particular privilege altogether does not imply an equivalent power to 
grant such a privilege on unconstitutional conditions.” U.S. v. Seeger, 336 F.ad 
846,851 (adCir. 1964). 
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standing, “The United States v. Kauten and Herman Berman v. 
United States cases ruled that a valid conscientious objector claim to 
exemption must be based solely on 'religious training and belief 5 and 
not on philosophical, political, social, or other grounds. . . 47 

Elsewhere in the same decision the Court, in discussing the Supreme 
Being clause, implies a considerably less rigorous standard. 


47 U.S. v. Seeger, 380 U.S. 163, 179 (1965)- (Emphasis added.) Quoted by 
Mr. Justice Clark from 2 Conscientious Objection 337, Selective Service 
System Monograph Number 11, (1950). 

General Hershey, in testifying before the House Armed Services Committee, 
June 24, 1966, spoke about separating “religious” from “nonreligious” grounds 
in his usually homely manner: “I have tried to resolve this thing into vertical 
and horizontal. I have felt that the Congress of the United States says we will 
run the horizontal. Any time that you have a political, sociological, or some other 
disagreement we will decide whether you can have that or not. But if you claim 
that you have something that goes beyond our sphere, whether you call it a 
supreme force, a cooperative universe, or what you call it, then I have felt that 
the Congress said that was religion and we would respect it. But when you dis¬ 
agree with this war or that war or this law or that law, on the level of the rest 
of us, the Congress is handling that. That has been my idea.” Hearings on 
Review of the Administration and Operation of the Selective Service System, 
Before the House Committee on Armed Services, 88th Cong., 2d Sess. 9719 
(1966). 

Every important decision, including any made under the guidance of the just- 
war doctrine, cuts across General Hershey’s too neat distinction between the ver¬ 
tical and the horizontal. In the elaboration of his ethical norms, the advocate of 
the just-war doctrine has, in a sense, “something that goes beyond our sphere.” 
In collecting information needed to make his norms bear on the particular case, 
he is, however, “on the level of the rest of us.” 

It should be difficult for any reflective Christian to accept Hershey’s division. 
In the Incarnation the vertical and the horizontal intersect. Religion and politics, 
the realms of service to God and to the neighbor, are linked inseparably in the 
life of Christ and in the existence of those who follow him. His life was grounded 
in religious commitment. But it had an unavoidable political relevance—a rele¬ 
vance especially obvious to the political authorities who condemned him to 
death. The contemporary Christian may refuse service in a particular war out of 
religious concern to be obedient to God, who forbids the commission of certain 
acts in certain circumstances. Undeniably, his act has political consequences. 
But it is no less “religious” than the act taken by the pacifist in renouncing all 
participation in all wars, an act which also has unavoidable political conse¬ 
quences. Relations in the vertical dimension have relevance for those in the 
horizontal. The realms cannot be neatly severed and insulated. In the free exer¬ 
cise of his religion, the Christian should not be called upon to put asunder that 
which God joined together in Christ. If his God is living and acting and com¬ 
manding, the Christian cannot so simply concede to Congress the uncontested 
power to say, “We will run the horizontal.” 
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The section excludes those persons who, disavowing religious belief 
decide on the basis of essentially political, sociological or economic 
considerations that war is wrong and that they will have no part of it. 
These judgments have historically been reserved for the Government, and 
in matters which can be said to fall within these areas the conviction 
of the individual has never been permitted to override that of the 
State. 48 

The religious selective objector, basing his claim upon specific appli¬ 
cation of the norms of the just-war doctrine, surely is not “disavow¬ 
ing religious belief. 55 

The broader place conceded to nonreligious elements in arguments 
supporting claims to exemption has been confirmed in the cases of 
John Fleming and Fred Etcheverry. The decision in the latter case 
drew upon the interpretation of Seeger set forth in Fleming v. U.S., 
344F.2dgi2 (iothCir. 1965). 

It is true that intermingled with petitioner’s statements of religious 
beliefs are views which may be considered sociological, political, or 
economic and some which relate to ‘a merely personal moral code 5 
which are excluded by the statute as proper grounds for exemption, 
however, it has been held in Fleming v . U.S., that before a conscientious 
objector’s classification may be denied upon the ground that an appli¬ 
cant’s belief is based upon sociological, political, or philosophical views 
or a mere personal moral code, those factors must be the sole basis of 
a claim for classification. If such views were entirely disregarded, 
petitioner’s religious views are such as entitle him to the exemption 49 

It is then currently enough if a view is religiously tinged rather than 
“strictly religious. 55 

The conscientious objector who bases his opposition to a particular 
war upon an application of the norms of the just-war doctrine is pre¬ 
senting religious reasons for his objection. Even if his argument must 
rely, at crucial points, upon corrigible factual premises, he certainly 
is not offering “essentially political, sociological, or philosophical 
views or a merely personal moral code 55 as the sole basis of a claim for 

48 ITS. v. Seeger, 380 U.S. 163, 173 (1965). 

49 Etcheverry v. United States, as quoted in News Notes of the Central Com¬ 
mittee for Conscientious Objectors, Sept.-Oct. 1965, p. 2. The eighth edition of 
the Handbook for Conscientious Objectors y published in March, 1966, comments 
upon this further attenuation of the first criterion: “Only the man whose sole 
basis for objecting is sociological, political, philosophical or merely a personal 
moral code is prevented specifically from obtaining C.O. status” (p. 90). 
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classification. We must conclude that the sincere religious nonpacifist 
who bases his claim upon the just-war doctrine qualifies for exemp¬ 
tion under both the first and the second criteria. He deserves not to 
be dumped into the residual category of “political objectors' 5 and then 
dismissed as not qualified under the first criterion. 

Congress and the Religious Objector 

If the conscientious religious selective objector is not properly to 
be disqualified under the first criterion, it becomes clear that his 
difficulty is with the third requirement, which demands that objection 
be based upon opposition to “participation in war in any form.” It 
seems necessary to concede that Congress intended to bar from exemp¬ 
tion all the types of selective objection it could envision. The argu¬ 
ment for correcting the present discrimination against the selective 
religious objector must rest, in the first instance, on the assertion that 
Congress did not envision the possibility of selective objection on 
religious grounds. Because of a confusion of categories, all nonpaci¬ 
fist or selective objectors were viewed as political or nonreligious ob¬ 
jectors. Religious objectors, basing their opposition to a particular 
war clearly upon Christian teaching, could not be distinguished from 
nonreligious “political objectors,” a class unpopular with Congress, 
vividly exemplified in the popular mind by such men as Carl Haessler 
in World War I, 50 the “Fort Hood Three,” who refused to accept 
duty in Vietnam, 51 or David Mitchell, a zealous noncooperator in- 

50 Carl Haessler, a professor and former Rhodes Scholar, defied military orders 
because of his conviction that “America’s participation in the World War was 
unnecessary, of doubtful benefit (if any) to the country and to humanity, and 
accomplished largely, though not exclusively, through the pressure of the Allied 
and American commercial imperialism.” In a published statement he asserted 
that “the offense was not committed from private, secret, personal, impulsive, 
religious, pacifist or pro-German grounds.” He concluded “by reiterating that I 
am not a pacifist or pro-German, not a religious or private objector, but regard 
myself as a patriotic political objector, acting largely from public and social 
grounds.” Quoted in N. Thomas, The Conscientious Objector in Amer¬ 
ica 23-25 (1923). 

51 The “Fort Hood Three,” Privates James Johnson, Dennis Mora, and David 
Samas, in June, 1966, refused orders to embark for duty in Vietnam, claiming 
that the American action there is “illegal, immoral and unjust.” In September, 
1966, they were convicted by court martial at Fort Dix, New Jersey, and sen¬ 
tenced to terms varying from three to five years at hard labor. See The New York 
Times, Sept. 10, 1966, p. 4. The three did not seek conscientious objector status 
either before or after induction although each of the armed services has orders 
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tent upon ending the draft. 52 None of these nonreligious political 
objectors sought classification as conscientious objectors. To deter 
them from doing so, and to insure that they would not qualify if 
they did so, seems to have been a prominent concern of the Congress 
in drafting legislation concerning selective service. But in erecting 
barriers against political objection, Congress also forestalled the claim 
of one type of religious objector—the conscientious nonpacifist com¬ 
mitted to the application of the norms conveyed through the tradi¬ 
tion of his church. 

The Churches’ Neglect of the Just War Doctrine 

If Congress went out of its way to deny exemption to “political 
objectors” it is equally true that it has shown consistent solicitude for 
the protection of consciences formed by religious faith. Such solici- 


and regulations implementing Department of Defense Directive No. 1300.6, 
August 21, 1962, on “Utilization of Conscientious Objectors and Procedures for 
Processing Requests for Discharge Based on Conscientious Objection.” 

52 David Mitchell, an initiator of the “End the Draft Committee,” wrote to 
his draft board on February io, 1964, saying, “I realize that I could employ 
means to gain exemption from induction, but this does not interest me. My pur¬ 
pose is not to be classified quietly within the draft system, but rather to oppose 
the draft. While classification might suit some sort of individual ‘convenience/ 
my acceptance of classification would be a negation of my social responsibility.” 
In the brief at his trial for refusal to report for induction in the United States 
District Court in Connecticut, Mitchell attempted to establish the following 
points: “The draft call is constitutionally invalid. The individual must disso¬ 
ciate himself from the war crimes of his government. The United States is com¬ 
mitting crimes against peace. United States authorities and their agents are 
committing war crimes and crimes against humanity. The United States violates 
treaties regarding war and self-determination.” Appeal was made to the Consti¬ 
tution, the Charter of the International Military Tribunal at Nuremberg, the 
Charter of the United Nations and the resolutions of the General Assembly ap¬ 
proving the Convention on the Prevention and Punishment of the Crime of 
Genocide, the Kellogg-Briand Pact, the Hague Regulations of 1907, the Geneva 
Protocol of 1925, and the Prisoner of War Conventions of 1929 and 1949. 
Mitchell was convicted September 15, 1965, and sentenced to five years im¬ 
prisonment and fined $5,000. 

These cases convey some of the variety and flavor of political objection. For a 
continuous chronicle of the thought and deeds of all types of objectors, consult 
especially the News Notes of the Central Committee for Conscientious Objectors, 
2006 Walnut Street, Philadelphia, Pennsylvania 19103, and also The Reporter 
for Conscience J Sake, published by the National Service Board for Religious Ob¬ 
jectors, Washington Building, Fifteenth and New York Avenue, N.W., Washing¬ 
ton, D.C. 20005. 
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tude now demands sharpened discernment in separating out the re¬ 
ligious selective objector from the undifferentiated category of 
“political objectors 55 within which his existence has been obscure. 

The churches of America must share much of the blame for the 
obscurity of the religious selective objector. The churches have neg¬ 
lected, even scorned, the rigorous intellectual task of reflecting upon 
the circumstances in which the Christian may, with tragic grief, but 
without moral blame, take part in the use of violence on behalf of 
the common good. Particularly during the interwar years, many 
within main-line denominations that had no strong pacifist heritage 
became enthralled with a particular vision of peace, a peace to be 
accomplished through the abolition of the use of force in relations 
between states. The just-war doctrine was not simply spumed, it was 
attacked as a specious form of casuistry that might be used to justify 
a resort to arms to vindicate justice and protect the innocent from 
attack by an unjust aggressor. When the occasion for just such a 
tragic but morally defensible use of force arose in World War II, the 
just-war tradition of the churches, which imposes sharp restraints 
upon the use of the violence it may enjoin, had suffered atrophy. 
War, like peace, was seen as an all-or-nothing affair. The ironic 
American pattern of pacifism in peace and ferocity in war was not 
tempered by well-reasoned norms defining the morally conscionable 
and politically meaningful use of military power. The churches, hav¬ 
ing been politically incapable of abolishing force, were intellectually 
incapable of guiding the restraint of force. The intellectual appa¬ 
ratus necessary to support the formulation of discriminating judg¬ 
ments discerning the justice of one warlike act and the injustice of 
another had fallen into disrepair. 

Since war and peace were viewed as all-or-nothing affairs, it is 
not surprising that conscientious objection came also to be seen as 
an all-or-nothing decision against “participation in war in any form. 55 
There was no common memory of the means by which one would 
make a different type of decision, for this war but against that. A 
sectarian pacifist mentality, long honored if not emulated in America, 
penetrated deeply in secularized forms into the national conscious¬ 
ness and came to be institutionalized in the conscientious objector 
provisions of the selective service laws. 

The shadow of the nuclear bomb kept the just-war doctrine in 
eclipse. Fine distinctions seemed “irrelevant 55 in a time of anticipated 
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apocalypse. 53 But under the nuclear umbrella lesser wars are being 
fought, wars in which decisions concerning permissible means bear 
heavily upon individuals at every rank from commander in chief to 
private. What body of thought can guide their vexed decisions? 

Those who have heaped disdain upon the just-war doctrine now 
seem startled when it is pointed out that the arguments they invoke 
in judgment upon American conduct in Vietnam precisely recapitu- 

53 Members of a Study Commission of The Methodist Church reported that in 
case of nuclear war “the boundaries of family and nation would become mean¬ 
ingless in a process of destruction so vast that the controls affirmed by the doc¬ 
trine of ‘just war* would be irrelevant to it.** The Christian Faith and 
War in the Nuclear Age 16 (1963)* In such passages it is not clear whether 
the just-war doctrine is held to be “irrelevant” in a military, psychological, or 
moral sense. The charge seems first to imply that it now is impossible to use 
military force in a discriminating manner, that weapons of mass destruction, 
which blot out combatants, noncombatants, and even neutrals, will inevitably be 
used in any future war, and so the traditional just-war doctrine is beside the 
point, since military technology is incapable of implementing the distinctions it 
enjoins. Apart from ignoring the reality of limited, nonnuclear conflicts in which 
guidelines for precise, discriminating judgments are still much in demand, this 
argument seems merely to underline the utility of the just-war doctrine as one 
source of the conviction that indiscriminate slaughter is morally indefensible. If 
the just-war doctrine is “irrelevant” because its norms are no longer psychologi¬ 
cally compelling to the public, Methodists may take much of the credit for that. 
The testimony of decision-makers, who must deal with all pertinent decisions 
and live with the consequences of their decisions, is that the norms of the just- 
war doctrine reinvent themselves continually in the conduct of policy. (See, for 
example, the observations of Alain G. Enthoven, Assistant Secretary of Defense, 
in Reason, Morality and Defense Policy II, America, Apr. 13, 1963, pp. 494-97.) 
In response to the suggestion that the just-war doctrine is deficient in a moral 
sense, it can be observed that when the Methodist Study Commission attempted 
to provide more specific guidance for those who must assess particular forms of 
military action they could themselves do no better than to provide an emascu¬ 
lated form of the just-war doctrine. 

Everyone, including the absolute pacifist and the superpatriot militarist, must 
give some answer to the question, “Where do you draw the line in the use of 
violence?” When the effort is made to give a reasonable account of why the 
line is drawn here and not there, an analogue to the just-war doctrine emerges. 
If the reasons are not fully explicated or coherently interrelated the account still 
remains a surrogate for the traditional teaching. In this sense everyone, if 
pressed, has an implicit doctrine of the just or the unjust war. The norms and 
the reasons supporting them may be veiled in the language of theology, politics, 
economics, literary humanism, or Marxist dialectics, but they operate as func¬ 
tional equivalents to the criteria evolved in the ecclesiastical tradition. The rel¬ 
evant question is always: “Which set of norms provides the most adequate 
balance of all considerations which should be weighed in making grave political 
decisions?” Military decisions are properly seen as subspecies of political deci¬ 
sions, which, in turn, must be viewed in moral and theological perspective. This 
is the central meaning of the traditional just-war doctrine. 
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late the traditional categories of the just-war doctrine. The norms of 
this classical tradition have been rediscovered as men have come to 
think seriously about the interrelationship of military power, moral 
compunction, and political purpose. Now it happens that many who 
find this particular war indefensible must seek shelter in the intellec¬ 
tual edifice their fathers allowed to decay. Unhappily, in its present 
estate it can provide no legal shelter. 

New Concern {or the Selective Objector 

A number of groups and individuals, however, are beginning to 
explore the prospects for rebuilding some type of foundation for se¬ 
lective conscientious objection. Religious groups have been in the 
fore, including several which, traditionally adhering to the just-war 
doctrine, have enjoyed no special reputation for their “peace con¬ 
cern.” The 178th General Assembly of the United Presbyterian 
Church in May, 1966, declared that the Assembly 

affirms that Christian faith obliges men to judge whether in conscience 
they can participate in war. Urges Congress to examine new proposals 
for universal service to the end that those who cannot conscientiously 
serve in a particular war may give alternate service to the nation at 
least as long and perhaps as arduous as that given by those drafted 
into the military. 54 


54 Social Progress, July-Aug., 1966, p. 28. The Counseling Committee on 
Church and Society brought to the General Assembly a stronger statement “urg¬ 
ing Congress to revise the legal category of conscientious objector so as to include 
those who for conscience* sake, based on their moral convictions, object to mili¬ 
tary participation in a particular conflict.” Id . at 30. Only the more circumspect 
request that Congress examine the issue was approved. 

By its teaching, the United Presbyterian Church has not been a pacifist body. 
Its affinity for the just-war doctrine is suggested in its Confession of Faith, Chap¬ 
ter XXIII, Section 2, where it is affirmed that Christians “may lawfully, now 
under the New Testament, wage war upon just and necessary occasions.” Sensi¬ 
tivity to the plight of those who object to a particular war for conscience’ sake 
flows not from a pacifist consensus but from the historical affirmation that “God 
alone is lord of the conscience.” Confession of Faith, Chapter XX, Section 2, 
Constitution of the United Presbyterian Church in the U. S. A., 
1962-63 35, 32. 

A report of The Presbyterian Service Committee for Religious Objectors ap¬ 
pears in Social Progress, July, 1962, p. 34. This agency has its parallels in most 
major denominations. 

For a compilation of earlier statements on conscientious objection generally, 
not upon the specific issues of selective objection, see Yoder, Statements of 
Religious Bodies on the Conscientious Objector (1963), 
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The United Church of Christ, through its Council for Christian 
Social Action, has explored the issue extensively, devoting most of 
the April, 1966, issue of Social Action to discussion of selective 
objection. 55 

A Policy Statement of the National Council of the Churches of 
Christ on “Rights and Responsibilities of Debate, Diversity and Dis¬ 
sent, 1 ” adopted by the General Board February 22, 1966, urged 
member churches to study “possible new legal bases for conscientious 
objection.” The position of the selective objector and the relevance 
of the just-war doctrine were upheld in a “Proposed Policy State¬ 
ment on Conscientious Objection to Military Service,” prepared by 
the Committee on Rights of Conscience of the Commission on Re¬ 
ligious Liberty. The document remained under study within the Na¬ 
tional Council throughout 1966. 56 

53 Of special interest are the articles Selective Conscientious Objection, by 
John de J. Pemberton, Jr., Executive Director of the American Civil Liberties 
Union, and The Just War and the Selective Objector, by Alan F. Geyer, Direc¬ 
tor for International Relations, Council for Christian Social Action. Lewis I. 
Maddocks of the Washington staff of the CCSA prepared in November, 1965, 
a background paper, Legal and Constitutional Issues Regarding Conscientious 
Objectors, available in mimeographed form. 

38 A Provisional Study Document on Christians and the Prevention of War in 
an Atomic Age—A Theological Discussion, prepared in 1958 under the auspices 
of the Division of Studies of the World Council of Churches by an international 
panel of churchmen, did not treat conscientious objection directly, but contained 
statements which clearly imply that Christians must assume the stance of selec¬ 
tive objection. In the most noted paragraph of the report it is said that “we can 
expect that human conflict will continue.” Nuclear weapons have become the 
permanent possession of mankind. “. . . Christians should openly declare that 
the all-out use of these weapons should never be resorted to. Moreover, that 
Christians must oppose all policies which give evidence of leading to all-out war. 
Finally, if all-out war should occur, Christians should urge a cease fire, if neces¬ 
sary on the enemy’s terms, and resort to nonviolent resistance” (par. 66, p. 30). 
Christians may participate in the formulation and implementation of military 
policies, but only up to a point. “Christians will therefore do well to remember 
that the obedience which they owe to the State is not absolute and unconditional; 
there will be times when an absolute refusal to cooperate becomes their Chris¬ 
tian duty, even at the cost of martyrdom. This refusal, even if it creates disorder, 
is first and foremost a witness to God’s love and command. We trust God may 
use it as a means of promoting a higher order in society, although this is not 
its justification.” Sec. 21, p. 22. As Paul Ramsey points out, the panel remained 
ambivalent about the utility of the traditional formulations of the just-war doc¬ 
trine. “In a curious way this document stands squarely within the tradition of 
just-war theory, and yet not so squarely there, because of an unsureness and 
ambiguity introduced throughout, I can only say, by the Calvinistic impulse to 
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The Board of Christian Social Concerns of the Methodist Church, 
which has perennially exhibited strong pacifist sympathies, received 
a draft resolution touching on the problem of selective objection from 
John M. Swomley, Jr. 57 Mr. Swomley addressed the issue also in an 
article in The Christian Century** 

Religious pacifists, who alone under the present law enjoy the priv¬ 
ilege of conscientious objector status, have generally given strong sup¬ 
port to proposals to extend the provisions to selective objectors. A 
statement of the Fellowship of Reconciliation declares that the third 
criterion imposes “an unwarranted restriction on the nature of sensi¬ 
tive human conscience.” 

It is surely the function of conscience to determine whether any given 
war is just or unjust, and it is precisely this determination that moti¬ 
vates the “Vietnam war objectors.” 

Sharing as we do their profound revulsion against the injustice of 
America’s actions and policies in Vietnam, apart from our own rejec¬ 
tion of all wars, the Fellowship of Reconciliation supports these young 
men in their refusal to serve in the military forces, and registers its 
conviction that such a refusal can be as profoundly conscientious as 
that of the more conventional pacifist. We call on Congress, the courts, 
and the Selective Service System itself to move immediately to broaden 
the provisions for recognition of this right of conscience to include both 
the nonreligious and the objectors to participation in a particular war 
which they believe to be unjust. 59 

Other peace groups such as the War Resisters League, with a more 
libertarian and less religious bias, also support the extension of the 
conscientious objector provisions to cover both the nonreligious and 
the nonpacifist objectors. 60 That is, they would do away with both 


transform the world gone to seed in an inarticulate pacifism that has in mind at 
every point the final and complete prevention of war.” War and the Chris¬ 
tian Conscience 93 (1961). 

57 Conveyed in a letter from Herman Will, Jr., of the Staff of the Division of 
Peace and World Order, General Board of Christian Social Concerns of the 
Methodist Church, August 29, 1966. 

5S The *Limited 3 Objectors, The Christian Century, Dec. 15, 1965, p. 1541. 
See also, Harkness, The Churches and Vietnam, The Christian Century, Jan. 26, 
1966, p. hi. 

59 Conscientious Objection and the Vietnam War (Fellowship of Reconcilia¬ 
tion mimeo., 1966). 

60 Letter from David McReynolds, Field Secretary, War Resisters League, 
September 2, 1966. 
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the first and third criteria and rely upon tests of conscientiousness 
that inquire into neither the depth nor the breadth of the scope of 
objection. 

Stewart Meacham, of the American Friends Service Committee, de¬ 
fines five types of “draft refusers” in the United States and recom¬ 
mends that all be granted conscientious objector status. Meacham 
argues the cause of: (i) the moral or religious pacifist; (2) the 
objector to an unjust war; (3) those who, invoking the Nuremburg 
principles, decline to participate in “war crimes”; (4) those who 
identify themselves with the cause of the opposite side; (5) “the 
common man” who, apart from all rationalization, doctrine, and 
ideology, is simply unwilling to kill. 61 Mr. Meacham’s proposals are 
unlikely to be accepted by Congress, but they illustrate the willing¬ 
ness of many pacifists to welcome others to the status they now enjoy. 

One might expect qualms over the prospect that aggressive moves 
in the legal or political sphere to open objector status to a much 
broader group might create strong counterpressures to withdraw the 
privilege even from those who qualify at present. 62 Such qualms as 

61 Resistance to the Draft, Liberation, Mar., 1966, p. 98. Paul Booth, National 
Secretary of Students for a Democratic Society, has suggested, “let us see what 
happens if service to democracy is made grounds for exemption from the mili¬ 
tary draft.” In a telegram to President Johnson he proposed “that any American 
who is ready to risk his life, his health, his career, and his material possessions 
in order to build democracy not be asked to take part in a war that is destroying 
democracy.” Guide to Conscientious Objection at 12. Booth suggests, in effect, 
reliance upon one criterion—a rigorous pragmatic test of sincerity. 

62 Such qualms have been expressed in a muted tone by the less activist groups 
concerned with conscientious objection. A report of the Annual Meeting of the 
National Service Board for Religious Objectors comments upon one effect of dem¬ 
onstrations against the war in Vietnam. “Prominent in these demonstrations and 
the publicity given them is the question of the right of a draftee to object to 
going to a war that he considers unjust. Recognition of such claims could com¬ 
plicate the present position of the CO.” The major element of the constituency 
of the NSBRO consists of members of the historic peace churches—Mennonites, 
Quakers, and Brethren, along with other religious pacifists—who clearly qualify 
under existing legislation. Their willingness to run some risk for the sake of 
their brethren’s conscience is witnessed to by the succeeding sentences: “The 
question will receive further study. The Board feels an obligation to all sincere 
objectors who for reasons of religious training and belief feel they must object 
to an unjust war.” In the neighboring column is the text of a resolution passed 
by the Board of Directors indicating cautious but positive support for selective 
objectors. It reads in part: “An important concept in our religious and moral 
heritage distinguishes ‘unjust’ from ‘just’ wars. Today some religiously motivated 
persons invoke that doctrine. Though the present law does not speak to this 
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may exist in the minds of activist conscientious objectors identified 
with the peace movement seem to be counterbalanced by their polit¬ 
ical interest in employing increasing numbers of applications for ob¬ 
jector status first, as a referendum upon a current war and secondly, 
as a means of stopping it. All types of prospective objectors are wel¬ 
comed as recruits in a guerrilla war against war. According to A. J. 
Muste, a patriarch of the peace movement, “We need above all else 
a few million conscientious objectors who will not bow the knee to 
Caesar, to the modern Anti-Christ. 55 63 The call comes from Tho- 
reau’s essay on Civil Disobedience , “Let your life be a counter-friction 
to stop the machine. 55 It is translated into current terms by Arlo 
Tatum, Executive Secretary of the Central Committee for Conscien¬ 
tious Objectors: 

Widespread, vigorous and continuing criticism of the draft presents the 
first opportunity in fourteen years to mount a major campaign to end 
conscription, and to weaken the policy of military intervention abroad 
which the draft undergirds. 64 

There is a tendency in some quarters to confuse concerns that are 
separable—defense of the inviolability of conscience, pacifist resistance 
to the use of violence, libertarian distaste for all governmental con¬ 
scription for any purpose, military or civilian, and the promotion of 
certain “antiwar 55 foreign policy goals. 65 Although despair and indig- 


point, it appears difficult from a moral or religious viewpoint to deny a consci¬ 
ence formed by this conviction the recognition now accorded to conventional 
conscientious objectors. Indeed, as the recent history of a totalitarian govern¬ 
ments [sic] warns us, no nation can afford to penalize the discriminating con¬ 
science. Proper recognition of conscientious objection to unjust wars while 
obviously a complex matter, seems to require additional consideration by the 
President or the Congress or the courts.” The Reporter for Conscience’ Sake, Dec. 
1965, P* 3 * 

63 Muste, Not by Might 152 (1947). The quotation is taken from Chapter 
VIII, entitled “Several Million Conscientious Objectors.” 

64 Tatum, Nationwide Debate on Draft , News Notes of the Central Committee 
for Conscientious Objectors, July-Aug., 1966, p. 2. 

65 These motifs combine and recombine with varying patterns of emphasis 
among different types of conscientious objectors. It is difficult to overemphasize 
the diversity to be found among objectors. One helpful attempt to separate the 
several strands appears in Sibley & Jacob, Conscription of Conscience: 
The American State and the Conscientious Objector, 7940-/947 18-43 
(1952). After sketching eight major groups from which objectors were drawn 
during World War II, the authors comment upon the tension between the strong 
religious flavor of the “service motif” and the “resistance motif.” The latter 
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nation over the conduct of the war in Southeast Asia have created 
the occasion for renewed discussion of the recognition of the non¬ 
pacifist objector, it is important to observe that in debating the ques¬ 
tion of selective objection the issue is not whether one is for or against 
the war in Vietnam, for or against conscription, for or against killing. 


“emphasized liberty, civil rights, transformation of social and political institu¬ 
tions, and, in some cases, social and political revolution. To those who grounded 
their beliefs on the ‘resistance motif,* institutions were transformable, opposition 
to war was a method of transformation, and the state had no moral right to 
deny the right of conscientious objection or to condition it by requirement of 
any particular type of service. . . . Many ‘resisters* came to look upon ‘service 
motif* conscientious objectors as slavish in mentality and uninterested in human 
liberty.” Id. at 43. The motives, the meaning, and the uses of conscientious ob¬ 
jection can differ radically from person to person and from group to group, an 
obvious point occasionally overlooked by Congressmen inveighing against “beat¬ 
niks” and “draft dodgers.*’ 

If one were to write what might be called a “social psychology of conscien¬ 
tious objector laws” a probable hypothesis would be that recognition is most 
likely to be afforded to those most “different” from a national majority. Two 
axes of importance would be the intensity of political concern and attitude to¬ 
ward violence. Since majorities tend to be interested in the rewards of political 
processes and willing to participate in violence on behalf of the state, the like¬ 
liest recipients of conscientious objector status should be those who are politically 
aloof and nonviolent. 


Politically Politically 

concerned aloof 


Willing to use 
violence 

The Participation- 
ist Majority 

Also: “Political 
objectors” and 
“Religious selec¬ 
tive objectors” 

Jehovah’s Witnesses 


Quakers and moral 

Traditional 

Nonviolent 

and philosophical 

Mennonites 


pacifists 



The diagram suggests why political objectors and selective objectors, being so 
difficult to distinguish from the majority in terms of two major axes, have found 
it difficult to achieve recognition of their claims to conscientious objector status. 
They are, in General Hershey’s words, seen to be “on the level with the rest 
of us.” 
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The issue is whether the law should recognize that individual con¬ 
science, molded by religious training and belief, can take the form of 
respect for generally valid norms of political behavior against which 
conduct in each concrete situation may be tested case by case. Even 
for those who, for one motive or another, contend for a more radical 
transformation of the draft law, the tactically prudent course is to 
strive first for recognition of the principle of selective objection. With 
that limited goal in view, the strongest case with widest appeal can 
be made for the recognition of the discriminating conscience of the 
religious selective objector who grounds his claim upon the ancient 
religious tradition of the just-war doctrine, which is expressed in 
terms to commend itself to all men of reason and good will. 

It is significant that there has been an upsurge of concern for the 
question of conscientious objection among Roman Catholics, not only 
among laymen, but among theologians and members of the hierarchy 
who have been the foremost custodians of the just-war doctrine. 
There have been, of course, individual Roman Catholic conscientious 
objectors since the earliest centuries, 66 and in many nations there have 
been Catholic peace societies. 67 But it may be said that, in lands in 

66 A rather disjointed survey of historical and contemporary examples is of¬ 
fered in a sixty-four page pamphlet by Carol Perry Gorgen, Catholic Consci¬ 
entious Objectors , which contains a brief bibliography but no record of its own 
source or date. It is presently available through the Catholic Peace Fellowship, 
5 Beekman Street, New York, New York 10038. This organization, founded in 
1964, is affiliated with the Fellowship of Reconciliation. James H. Forest, Na¬ 
tional Secretary of the CPF, states in a section devoted to “The Un-just War 
C.O.” in the pamphlet Catholics and Conscientious Objection (1966): “At 
present there is no legal recognition of the conscientious objector to a particular 
war, unhappily putting the law at odds with Catholic just war teaching. Such 
C.O.s are therefore presented with the possibility of imprisonment if they are 
obedient to conscience. (The Catholic Peace Fellowship, and its parent body, 
the Fellowship of Reconciliation, have requested that the law be expanded. ) M 
Id . at 8. 

07 The desire to investigate the collapse of the Friedensbund deutscher 
Katholiken (German Catholic Peace Union) was the original motive of the re¬ 
search which lead to Gordon Zahn’s book, German Catholics and Hitler’s Wars: 
A Study in Social Control (1962). Zahn, a Catholic sociologist, himself a 
pacifist, came finally to study the processes whereby the conditions imposed by 
the just-war doctrine were rendered inoperative in the consciousness of German 
Catholics who rallied in support of a war that might be expected to qualify as 
“unjust.” Zahn has “argued elsewhere and often that these conditions are no 
longer relevant and that Christians must finally reject the whole structure of the 
‘just war* morality as a potential source of serious moral scandal.” The Test of 
the "Just War,” Worldview, Dec., 1965, p. 11. 
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which they are prominent, Roman Catholic authorities have not 
made legal implementation of the right of conscientious objection 
in any form a high legislative priority. By and large, liberal provisions 
for recognition of objectors exist only in Anglo-Saxon nations and 
Scandanavia—that is, in heavily Protestant lands. 08 

In a cautious passage in the “Pastoral Constitution on the Church 
in the Modem World,” the Bishops assembled at the Second Vatican 
Council declared that 

... it seems right that laws make humane provisions for the case of 
those who for reasons of conscience refuse to bear arms, provided how¬ 
ever, that they accept some other form of service to the human 
community. 69 

A footnote appended to a popular American edition of The Docu¬ 
ments of Vatican II reminds the reader that “the text makes no 
judgment on the objective moral claim of the conscientious objector. 
It neither accepts nor rejects the arguments in support of such a 
position. It simply appeals in the name of equity for humane treat¬ 
ment under the law of those who experience difficulties of conscience 


Drawing upon his reflections concerning the impotence of the just-war doc¬ 
trine in the face of the totalitarian claims of the Nazi state, Zahn, in a series 
of articles, has challenged contemporary American proponents of the just-war 
doctrine to apply their categories to the war in Vietnam. His own analysis, con¬ 
tributed as a goad, leads to the conclusion that that war is unjust because it 
violates at least four norms: it has not been declared or initiated by legitimate 
authority, it was not undertaken as a last resort, means have been employed that 
have not discriminated between combatants and noncombatants, and it has vio¬ 
lated the principle of proportionality, which requires that the evil committed be 
no greater than the good to be achieved. Ibid . 

08 For a review of legislation in force in various nations see, Hershberger, 
Military Conscription and the Conscientious Objector: A World-Wide 
Survey (1962). The materials were gathered for a report to the Seventh 
Mennonite World Conference, Kitchener, Ontario, Canada, August 7, 1962. 
Heavy emphasis is placed upon the standing of Mennonites in relation to the 
draft laws of various lands. See also Right of Conscientious Objection , Docu¬ 
ments Submitted by “Amnesty International” to the Legal Committee of the 
Consultative Assembly of the Counsel of Europe, Strassbourg, France, August 
3, 1966. An earlier survey is presented by Hellmuth Hecker in Die Kriegs- 
dienstverweigerung im deutschen und auslandischen Recht (Frankfurt-Berlin: 
Alfred Metner Verlag, 1954). 

69 Section 79, “Curbing the Savagery of War,” printed in The Documents 
of Vatican II 292 (Abbott ed. 1966 ). 
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with respect to bearing arms* 5 ’ 70 The realization of humane treatment 
would be, in many regions, a remarkable advance. But there are 
reasons to anticipate that the Church will be drawn to a more forth¬ 
right position. The intellectual materials for defense of selective con¬ 
scientious objection are strewn throughout the document. They need 
only to be fitted together. 

The Council Fathers concede to states the right of legitimate 
self-defense under certain conditions. 71 They acknowledge the legiti¬ 
macy of the vocation of the soldier. But they make it clear that there 
are limits to lawful and morally tolerable conduct. States must observe 
both the jus ad bellum and the jus in bello . 

But it is one thing to undertake military action for the just defense of 
the people, and something else again to seek the subjugation of other 
nations. Nor does the possession of war potential make every military 
or political use of it lawful. Neither does the mere fact that war has 
unhappily begun mean that all is fair between the warring parties. 72 

Moreover, responsibility for observance of “the permanent binding 
force of universal natural law and its all-embracing principles” comes 
to rest in the individual. 

Man’s conscience itself gives ever more emphatic voice to these princi¬ 
ples. Therefore, actions which deliberately conflict with these same prin¬ 
ciples, as well as orders commanding such actions, are criminal. Blind 
obedience cannot excuse those who yield to them. 78 

Then forthwith, as if to conjure up memories of the Nuremburg 
trials and pleas made in defense of Eichmann, the Council specifies 
unconscionable crimes and commends those who refuse obedience to 
superiors commanding unjust action. 

70 ibid. 

71 “As long as the danger of war remains and there is no competent and 
sufficiently powerful authority at the international level, governments cannot be 
denied the right to legitimate defense once every means of peaceful settlement 
has been exhausted.” Id. at 293. 

72 Ibid. Robert Regout observes: “La doctrine du droit de guerre se reduit 
& deux questions capitales. La premiere est: quand est-il permis de faire la 
guerre? La seconde: qu’est-il permis au cours de la guerre? La premiere con- 
cerne ‘le droit de recourir & la guerre * ‘jus ad bellum 9 ; la seconde ‘le droit 
pendant la guerre / ‘jus in bello’ ” La Doctrine de la Guerre Juste de 
Saint Augustine a nos Jours: D’Apres les Theologiens et les Can- 
onistes Catholiques 15 (1935)* 

73 The Documents of Vatican II 292 (Abbott ed. 1966). 
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Among such must first be counted those actions designed for the 
methodical extermination of an entire people, nation, or ethnic minority. 
These actions must be vehemently condemned as horrendous crimes. 
The courage of those who openly and fearlessly resist men who issue 
such commands merits supreme commendation. 74 

The horrendous crimes to be condemned are not all legacies from 
the receding past. The Council goes on to condemn in strong religious 
language a type of action which a member of the American armed 
forces may at some moment be commanded to perform. 

Any act of war aimed indiscriminately at the destruction of entire 
cities or of extensive areas along with their population is a crime 
against God and man himself. It merits unequivocal and unhesitating 
condemnation. 75 

What then if a young Catholic, serving willingly in uniofrm for the 
legitimate defense of his country, refuses “to push the button 55 that 
would bring indiscriminate destruction to Soviet or Chinese cities? 
What if a young Catholic, aware that he might be placed in such a 
situation, claims conscientious objector status prior to induction in 
order to “avoid the occasion of sin 55 ? Will the Council Fathers, having 
implanted such teaching with the power of pomp and piety, then 
withdraw from his side? They have taught him to be both responsible 
and discriminating, to honor the office of the soldier and yet to refuse 
obedience to unjust commands. Surely they must proceed, first, to 
offer further counsel concerning the determination of the justice and 
injustice of particular acts of war; second, to labor for the legal 
recognition of the religious selective objector; and third, to assist in 
the creation of an administrative apparatus capable of insuring equi¬ 
table assessment of claims grounded in the just-war doctrine. 

Such a program is needed if the claim of the selective objector is to 
win respect before the law. It must be a matter not simply for the 
courts but for Congress and the public. Legal action was initiated in 
the fall of 1966 by the American Civil Liberties Union. 78 In the 
Senate, Ernest Gruening of Alaska recorded his support for the prin¬ 
ciple of selective objection in June, 1966. 77 But the question ultimately 
is one of public education. A form of political reasoning basically 
compatible with the philosophy embedded in the fundamental docu¬ 
ments of the American Republic must be relearned. 

74 Ibid . 75 Id. at 294. 76 See supra note 2. 

77 Congressional Record, June 28, 1966, p. 13825. 
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Counterarguments 

In this task two major types of counterargument must be met. The 
first may be called “philosophical,” the second, “practical.” 

Most philosophically grounded arguments against recognition of 
the selective objector have in common the theme that an individual 
has no right to arrogate to himself the power to define the conditions 
under which he will participate in the common actions undertaken 
by decision of the citizens of the state. To admit an absolute right of 
an individual to withdraw with utter impunity from participation in 
actions obnoxious to his political, moral, or religious sensitivities would 
be to invite anarchy. 

Such an argument cannot be dismissed with disdain even though 
the implication of the denial of the selective objector’s claim, when 
pressed to its logical extreme, may appear to be a totalitarian affir¬ 
mation of the state as the fundamental unit of concern. It is possible, 
however, to suggest that a proximate solution, viable for the United 
States in the 1960’s, may be worked out without trying to settle, 
once and for all, the boundary issue of political philosophy by making 
a forced choice between anarchy and totalitarianism. 

In support of such a pragmatic evasion of an abstract puzzle it 
could be observed that there is in the United States a tradition of 
profound respect for individual conscience, a tradition buttressed by 
the belief that such respect serves the best interest of the state as 
well as the individual. The individual is seen to stand in a relationship 
to God that transcends political relations. The state is thus restricted 
in its jurisdiction. The individual must be conceded a “sphere of life” 
beyond the reach of the state, a realm defined by private conscience, 
but respected by public authority. 

Could not the claim of the selective objector be seen to fall within 
this protected sphere? Should it not be recognized as an idiosyncracy 
that can be tolerated by the state, indeed even prized as a peculiar 
expression of the integrity which is the ground of other civic virtues? 
If it is objected that exemption from military duty for some casts an 
unjust burden upon others and damages morale, the ready solution is 
to require alternative “civilian work contributing to the maintenance 
of the national health, safety, or interest.” By such a compromise, by 
dealing with the selective objector within the existing conceptual and 
administrative framework, we might avoid both the excessive indi¬ 
vidualism of anarchy and totalitarian tyranny over conscience. 
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The difficulty with this plan for philosophical “muddling through” 
is that the selective objector himself, by the form and content of his 
objection, raises the ultimate issues that a reasonably stable society 
would prefer to leave in abeyance. Some who advocate recognition 
of selective objection assume that those who adopt such a position 
may be readily assimilated into the present system for they will be 
few in number. Moreover, this tiny minority could not upset the 
aplomb of the nation and its leaders. Such a view may underestimate 
not only the potential number of selective objectors, but also their 
capacity to induce in the majority sentiments of outrage and symp¬ 
toms of the overreaction of self-doubt. In lodging his claim to exemp¬ 
tion, the selective objector must make explicit accusations against the 
nation and its leadership that are necessarily harsh and explicit. Such 
charges are not easy for the majority either to entertain or to ignore. 

The selective objector differs from most pacifist objectors in that 
he is not claiming exemption on the basis of an odd but seemingly 
innocuous preference for a vocation that transcends politics. The 
pacifist objector brings a standard of judgment to bear upon the 
world and its works. But it is so severe that it seems to bear evenly 
upon everyone on all occasions. Just as a theory that explains every¬ 
thing explains nothing, so his norm, in condemning all, ruffles none. 
The pacifist may be allowed to dwell on the outskirts of the system 
as a curious but generally admirable crank. 

The vocation of the nonpacifist selective objector is not beyond 
politics; it is politics, “true” politics. From some higher source, be it 
contemplation of Scripture, natural moral law, dialectical material¬ 
ism, or some other fount of wisdom, he has come into possession of 
the true norm of political conduct and is intent upon applying it 
here and now, condemning these and condoning those. He is not 
petitioning his draft board for permission to pursue a higher calling 
in relative obscurity. The subject matter he treats is not the nature 
of his own calling but rather the nature of the true state. He would 
have risen to no high calling had not the nation fallen to a low estate. 
His very existence is an accusation aimed directly at the heart of the 
political organism. He is, in relation to incumbent powers, essentially 
subversive, a subversive made more dangerous by the nobility of the 
norms he invokes. 

Penetrating discussion of selective conscientious objection must 
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eventually lead to reflection upon the right of resistance and justifi¬ 
able revolution. It is an absurd parody of moral seriousness to talk 
about horrendous crimes perpetrated by the state and yet fail to con¬ 
template measures to stop such misdeeds. Either the language of 
protest should be toned down or deeds of resistance should be stepped 
up. The concern of the selective objector is not abstinence from vio¬ 
lence but the vindication of justice. Will he abandon the cause of 
justice if his request for exemption is not granted? Or will he perse¬ 
vere in resistance to the point of victory or martyrdom? 

The history both of those who have been victorious in revolution 
against unjust regimes and those who have become martyrs for con¬ 
science’ sake testifies that the individual can, in fact, arrogate to 
himself the power to define the conditions under which he will par¬ 
ticipate in the common actions undertaken by the state. The question 
is, “Can he do so with impunity?” This is the question posed by the 
proposals reviewed above: “What shall the state extract as a price 
for the right to challenge it upon its own terms?” Neither the maxi¬ 
mal nor the minimal exaction is reasonable. 

The threat of death may deter some but it cannot deny all selective 
objectors. Even in martyrdom the selective objector participates in a 
form of political action; he lays down his life to dramatize his “appeal 
from the badly informed state of the present to the better informed 
state of the future.” 78 His act is an act of loyalty to the true state 
defined by his norms and sought in his actions. The prospect of 
martyrdom clarifies two obvious points: the individual is, here and 
now, always free to resist, although not without risk of punishment; 
the state can exact a price, but cannot impose its will. It would be 
foolish to put men to death for refusing military service in a particu¬ 
lar war. The same respect for the contingencies of a capricious history 
that makes the selective objector unwilling to bind his judgment in a 
pacifist condemnation of all future wars should make the statesman, 
his momentary foe, spare his life. The objector may soon be vindicated 
and held in honor. Clemency is a mark not only of justice, but also of 
prudence. Harshness lends credence to the objector’s charges of in¬ 
justice; it dramatizes disunity, generates reflection, and may breed 
further resistance. Finally, it squanders a scarce resource. Robert M. 

78 See Karl Barth’s discussion of conscientious objection in The Doctrine of 
Creation, 3 Church Dogmatics 466-70 (1961). 
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La Follette observed that “conscience is not so common among our 
citizens that we can afford ruthlessly to punish its possessors/’ 79 

Shall the state then require nothing at all of those who denounce 
its conduct and refuse military service? No. Even if one denies the 
propriety of punishment for the well-intentioned criticism of public 
policy that lies behind the refusal to bear arms in an unjust war, it is 
fitting to impose a test of seriousness. Selective objection cannot be a 
trivial matter. The nation is ultimately a moral community. To chal¬ 
lenge its well-established policies as “illegal, immoral, and unjust” is 
to pose a threat, the seriousness of which seems at times to escape 
the critics themselves, whether because of the callowness of youth or 
the callousness of usage. The imposition of some cost as a test of 
seriousness may be seen as in the interest of good criticism. Vehemence 
in the language of denunciation cannot by itself bring a nation to 
repent of its ways. It is only when cogent critics are willing “to put 
their bodies on the line” that many are moved from defensiveness or 
indifference to thoughtful consideration. 

If the state is to require some cost as a barrier against triviality, 
a goad to reflection, and a mark of seriousness, what form shall it 
take? In light of the specific content of the objectors’ objections, to 
force them into the armed services would be not only a gesture of 
petty vindictiveness but a disservice to the services. 80 

To sentence to prison a religious selective objector, willing to co- 

79 N. Thomas, The Conscientious Objector in America, xviii (1923). 

80 A bit of near comic relief in reading Congressional debates concerning 
conscientious objection is provided by the record of the Senate Military Affairs 
Committee hearing, February 17, 1943, on Senate Bill 315, which was designed 
to strike out the entire conscientious objector provision. The bill had been intro¬ 
duced by Elmer Thomas in response to a communication from officials of the 
American Legion in his state of Oklahoma urging Congress to effect “a change 
in the Selective Service Act, so as to eliminate the classification of ‘conscientious 
objectors,* and amend the law so as to provide that all men subject to the 
draft shall do service in the armed forces of the United States.’* The quickness 
and strength of the response by Selective Service and military spokesmen must 
have startled the Legionnaires. General Hershey went on record as opposed to 
the bill because “it does unload on the army the necessity of knowing what to 
do with some ten or twelve thousand individuals who are opposed to active par¬ 
ticipation in the war.” He was seconded by Colonel W. D. Partlow, Jr., speaking 
for the War Department: “We are opposed to the repeal of Section 5(g) of the 
act, mainly because of the fact that the type of people who are conscientious 
objectors would cause a lot of trouble in the army.” Congress Looks at the 
Conscientious Objector 55, 61. Those who are released from the armed 
services upon establishing that they became conscientious objectors only after 
induction are discharged “for the convenience of the government.” 
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operate with the draft but unwilling to bear arms in an unjust war, 
is also needless and futile. Immediate application of punitive sanc¬ 
tions could make sense only if it is assumed that the selective objector 
has haughtily denied any obligation to serve the public interest in 
any form under any jurisdiction. But unless it is claimed that per¬ 
formance of military duty is the only means by which one may serve 
the common good, it can be pointed out that under existing arrange¬ 
ments the selective objector has no opportunity to demonstrate his 
willingness to serve the state through alternative channels. He now is 
forced, for no good reason, to choose between the violation of his 
conscience and the sterility of jail. The state, by its unimaginative 
obstinance, both forfeits the service he might give in a different con¬ 
text and assumes the burden of his support. It derives only a supposed 
benefit of deterring an indeterminable number of potential “slackers. 5 ’ 
This function could better be accomplished through forms of alterna¬ 
tive service that would be meaningful both to the selective objector 
and to the state. 

The selective objector should be granted the option of performing, 
under auspices he prefers, a type of alternative service meaningful to 
him and of value to the nation. Such service would provide an 
appropriate and adequate test of the seriousness of his claim. Through 
it he would testify to his underlying solidarity with the nation that 
gave him nurture and would contribute to the reduction of its 
imperfections. 

Once again, however, the sharpness, depth, and urgency of the 
selective objector’s message of judgment are likely to render the 
simple solution of absorbing him into existing programs of alterna¬ 
tive service unacceptable. Alternative service could receive his scorn 
as a transparent means of domesticating him and muting his voice 
of protest. Given a strong sense of a present need for radical reform 
in the political realm, most forms of alternative service presently 
available would seem to be mild palliatives, utterly beside the point. 81 


81 For information concerning the type of alternative service opportunities 
available see. National Service Board for Religious Objectors, Civilian 
Work Agency List for Conscientious Objectors: Agencies Approved for 
the Employment of Conscientious Objectors in Civilian Work of 
National Health, Safety or Interest (rev. ed. 1966). Existing opportuni¬ 
ties clearly were designed for those who emphasize what Sibley and Jacob refer 
to as "the service motif” rather than "the resistance motif.” Most selective ob¬ 
jectors may be presumed to fall most clearly within the latter grouping. Sibley 
& Jacob, op. cit . supra note 65, at 42-43. 
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General Hershey, in fact, has observed that “we have always had a 
problem with the conscientious objectors, to try to keep them doing 
something that wouldn’t be too attractive. 5 ’ 82 If alternative service is 
too unattractive, if it is seemingly irrelevant to the correction of the 
situation that has called forth the objection, objectors will be driven 
on to more robust forms of protest as noncooperators or outright 
revolutionaries. They then pass, at their own risk, beyond the frame¬ 
work created by the responsibility of the state to provide for the 
cultivation and protection of its own critics. They may pursue their 
protest as a moral duty beyond the shelter of legal rights. But they 
then become liable to punishment by the very state they would sub¬ 
vert unto righteousness, peace, and justice. 

There are three types of “practical” arguments against recognition 
of the selective objector which deserve more extensive consideration 
than can be given here. They are, first, that “slackers” might evade 
military duty by posing as selective objectors; second, that evaluation 
and accommodation of the highly particular objections of the selec¬ 
tive objector is administratively impossible; third, that implementa¬ 
tion of national policy might be impaired if great numbers assumed 
the status of selective objectors. 

For a would-be slacker to submit to the rigors of establishing a 
claim to classification as a selective conscientious objector would 
surely amount to “doing it the hard way.” Under the most liberalized 
program conceivable there would be the tests of seriousness mentioned 
above, investigations of character presently provided for, and requests 
for coherent explications of the grounds for objection to a particular 
war, that is (whether the title is used or not), a well-reasoned discus¬ 
sion of the norms of the just or unjust war. Stringent procedures 
would remain that would either deter or detect those who might 
feign conscientious scruples against a particular war. 

82 Hershey’s comments came in response to a question by Mendel Rivers, 
Chairman of the House Armed Services Committee: “Would it be possible, in 
your opinion, to establish any kind of a criteria for what constitutes ‘equivalent 
service’?” The General replied in part: . . I have never yet been able to 

find some basis in which we could equate military service with other service be¬ 
cause the demands of military service are peculiar. . . . We have never been 
able to arrive at what we thought was a satisfactory basis of equating military 
service with other service.” Hearings Before the House Comm, on Armed Serv¬ 
ices on the Review of the Administration and Operation of the Selective Service 
System, 89th Cong., 2d Sess. 9702 (1966). 
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The argument that recognition of selective objection, if taken 
seriously and carried far, would raise exceedingly difficult adminis¬ 
trative problems cannot be so quickly dismissed. The moral strength 
of the selective objector position—its precision, timeliness, and contex¬ 
tual relevance—contributes to its practical weakness. The thorough¬ 
going pacifist can declare ahead of time, once and for all, that he is 
opposed to participation in all forms of war. With regard to adminis¬ 
trative processes, his rejection is stable, total, and tidy. But the non¬ 
pacifist presents a “threshold problem.” He must constantly reassess 
a changing situation and his position within it. Only the norms by 
which he shall judge can be specified prior to the moment in which 
the input of certain information leads to the conclusion that he can 
no longer participate in the activity in which he is already engaged. 
Compared to the pacifist, his decision is more unpredictable in time 
and more disruptive in effect since, prior to his claim, he had been 
counted upon to perform precisely the duties now morally obnoxious 
to him. 83 

Even a rickety administrative apparatus could process claims with 
reasonable dispatch and equity if selective objections were posed only 
by a few civilians in peacetime. But what if the stance were assumed 


83 The following dialogue exhibits a concern over the disruptive effects of 
objection and a surprising surprise on the part of the chairman of the House 
Armed Services Committee concerning the provisions for the recognition of con¬ 
scientious objectors within the armed forces: Mendel Rivers: “Well, I think this 
conscientious objector thing has been used by some people to get by with not 
serving their country. I even heard of a case I sent Mr. Marshall to the west 
coast to investigate where some members of the military had suddenly found out 
that they were conscientious objectors, and that they were getting by with it. . . . 
And they were already in the service. Then it occurred to them that they were 
conscientious objectors, because the west coast was closer to Vietnam than the 
east coast.” General Hershey: “I agreed two years ago to serve as an adviser to 
the Secretary of Defense on the people who declared themselves to be consci¬ 
entious objectors after they got in. We have handled I think about 700 cases 
in the past year of individuals that—and it is true that some of these seem to 
be brought to a head if you are sailing westward.” Ibid. 

Concerning requests for reclassification as conscientious objectors by those al¬ 
ready in the armed forces, Arlo Tatum of the Central Committee for Consci¬ 
entious Objectors reports that “in 1964 eighty percent of such requests were 
granted. The escalation of the war in Vietnam caused a drastic decline in the 
number of requests granted at the same time that the number of applications 
soared. Three months ago only three percent of such applications were being 
granted, and I would say that it’s less than one percent now.” Letter to the 
author, Oct. 13, 1966. 
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by many soldiers in wartime? 84 The second argument concerning 
administrative feasibility is interlocked with the third, based upon the 
fear that there might be so many selective objectors that national 
policy decisions could not be carried out. 

Those who take selective objection seriously should also take this 
counterargument seriously. It should be made clear that in admitting 
the right of selective objection to participation in particular wars, 
we would be doing something more than making a marginal con¬ 
cession to a small, strange group afflicted with an unusually squeamish 
conscience. The state would voluntarily be making itself vulnerable to 
a de facto referendum, to a form of influence upon policy decisions 
which, whether intended as such or not, could be a potent means of 
political action. Such a step requires considerable confidence in the 
sobriety and balanced intelligence of the citizenry. 85 

It also creates a demand for a considerable upgrading of the level 
of political discourse in America. Recognition of the selective objec¬ 
tor might contribute to that goal. There would be an educational 
benefit from the attempt to counter his arguments, for the only way 
to counteract the presentation of a well-informed selective objector is 
to meet his points head on with thoughtful analysis of the nature of 
political existence, the role of force in public affairs, and the rela¬ 
tionship of ethical norms to policy-making processes. Pressure would 
be put upon his judges to ask questions more edifying than “What 
would you do if your grandmother were attacked by. . . ?” If con¬ 
scientious objection could be debated within the framework of the 
just-war doctrine rather than exclusively in terms of pacifist con¬ 
science, public discussion of the issues of war and peace might become 
less moralistic, increasingly precise, and more direct in its bearing 
upon decisions actually pending. The present provisions contribute 

84 At present, each of the armed services has provisions for the consideration 
of requests for conscientious objector status lodged by military personnel after 
induction. The procedures were outlined and required by Department of De¬ 
fense Directive Number 1300.6, issued August 21, 1962, entitled “Utilization of 
Conscientious Objectors and Procedures for Processing Requests for Discharge 
Based on Conscientious Objection.” See Army Regulations, AR 614-260, De¬ 
cember 3, 1962; Air Force Regulations, AFR 35-24, March 8, 1963; United States 
Navy, Bureau of Personnel Instruction 1616.6; Marine Corps Order, MCO 1306. 
16A, AOLC-mgv, October 16, 1962. 

85 Roger Shinn states well the basic question in the title of a brief article 
concerning selective objection. How Free Can a Free Society Be? Christianity 
and Crisis, Nov. 1, 1965, p. 224. 
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to the degradation of public discourse upon issues of great import. 
That is only one form of their disservice. 

The Disservice of the Existing Law 

The provisions of the Universal Military Training and Service Act 
that restrict the classification of conscientious objector only to paci¬ 
fists constitute a severe disservice to the political life of the nation, 
to the pacifists and their cause, to religion, and to the individuals 
whose conscience is well-formed in a nonpacifist mode. 

The present law does a disservice to the state and to the political 
dialogue that sustains it by subsidizing and stimulating a simplistic 
form of political reasoning. One who first may be pricked with an 
inchoate intuitive perception that “things are not as they ought to 
be” is driven by the logic of the existing law to formulate his moral 
and political views in an excessively rigid either/or style that pre¬ 
cludes the making of the discriminating judgments of compromise 
which the art of statecraft demands. He learns to speak a language 
of moralistic absolutes that the statesman cannot understand. Ham¬ 
pered by his strange discourse, the pacifist objector, despite his in¬ 
tegrity, is not heard even when he is most audible and visible. For 
the sake of the state it must be announced that there is a language 
in which moral sensitivity and political sagacity can be conjoined and 
given expression. The selective objector, nurtured upon the just-war 
doctrine, speaks that language. 

The present law also does disservice to the pacifist minority that 
is its apparent beneficiary. Objectors are made the victims of their 
own vocationalism. As if in payment for the special status granted 
them, they are shunted aside both philosophically and physically. 
Moral energies that might reinvigorate the common life of the society 
thus are siphoned off. Dissatisfaction is not translated into con¬ 
crete programs for political reform. General Hershey has his way: 

. . The conscientious objector, by my theory, is best handled if 
no one hears of him.” 86 It is the selective objector whose language 
can be comprehended all too well by his fellow citizens. His voice 
needs to be heard, his right to hold his position recognized. 

The present establishment of a form of sectarian pacifism consti- 


80 Congress Looks at the Conscientious Objector 6i. 
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tutes a disservice also to religion . 87 It is by the third criterion, not 
the first, that religion is defined in a narrow way and religious im¬ 
pulse confined to areas devoid of direct political import. In the Seeger 
decision the Supreme Court claimed that their “construction embraces 
the ever-broadening understanding of the modem religious commun¬ 
ity . 55 If there is one thing, however, that characterizes the “ever- 
broadening understanding of the modem religious community 55 it 
is the desire to make religious faith “relevant 55 to the concrete deci¬ 
sions that shape, or misshape, the lives of fellow men. The churches 
aspire to utter a pointed “yea 55 or “nay 55 on pending issues, to speak 
not merely with pious generalities but with prophetic specificity. 

There are significant theological issues at stake in the debate over 
legal recognition of the selective objector. How does God choose to 
operate in the world? What is the true calling of His Church? How 
can Christian laymen follow His will “out in the world , 55 the world 
which He so loved? Must they withdraw into protected enclaves for 
the sake of true piety? Must they, in effect, rise above politics in 
order to maintain a perfectly consistent “testimony 55 regarding war 
and peace? Shall they, as a righteous remnant, spend themselves in 

87 All present and future claimants to conscientious objector status must be 
in the debt of the historic peace churches, who provided the moral leverage 
and organizational inventiveness that opened the way for the relatively liberal 
and humane provisions for conscientious objectors which already obtain in the 
United States. During World War I, and to a lesser extent, during World War 
II, sectarian pacifists, among whom Mennonites constituted the heavy majority, 
suffered inhumane treatment in many prisons. With this prologue of thanks and 
praise, a word of rebuttal may be addressed to sectarian critics of the 
“established churches.” 

It is odd that while socially concerned pacifists, including many Mennonites, 
are proclaiming that we now live in a “post-Constantinian era” in which the 
formerly established churches no longer are possessed of their special privileges 
and must be called upon to stand boldly against the pretensions of the state in 
a secular society, it is the sectarian pacifists themselves, who presume to provide 
a model of disestablishment, who through legislative grace are the beneficiaries 
of what Peter Donnici can refer to as “the most flagrant of current governmental 
preferences of religious, vis-a-vis secular, ideology—that forming the basis of the 
conscientious objector exemption to the present draft law.” Donnici, supra note 
4, at 43. The special privilege sought and enjoyed by Mennonites is most im¬ 
pressive in Mexico, where Mennonites are the only citizens eligible for official 
recognition as conscientious objectors, and in Paraguay, where as the result of 
a Privilegium granted Mennonite settlers in 1921, all their descendents, whether 
members of the church or not, are “exempt from obligatory military service, 
either as combatants or noncombatants, in time of peace or war.” Similar pro¬ 
visions exist in Bolivia. See Hershberger, op. cit. supra note 68, at 11, 16, 20. 
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battle as a vanguard of peacemakers? These are forms of Christian 
expression now open to the pacifist objector or the noncooperator 
that “make sense” in a particular theological framework. 

But there are other patterns of belief that call upon the Christian 
to plunge into the ambiguous world of public affairs to uphold the 
good order that supports the life of his brethren. This order may be 
served sometimes by saying “yes” to the nation, sometimes by saying 
“no.” This form of belief demands, as a religious duty, the exercise 
of discriminating judgment in political affairs. Christians of this per¬ 
suasion are currently denied the equal protection of the law in the 
exercise of their religious obligations. 

The present law is most clearly a disservice to those who, con¬ 
sidering it to be their obligation in love and justice to offer them¬ 
selves for military duty in defense of the innocent victims of unjust 
attack, nevertheless feel unable to divest themselves as individuals of 
responsibility for their conduct as soldiers. As members of the armed 
forces they have assumed a public office. There are, however, moral 
laws that apply to their conduct within that office. These moral laws 
have received positive recognition in the decisions of the International 
Military Tribunal at Nuremburg and in a body of international 
accords, treaties, and conventions. Unlike pacifist objectors, those 
who participate in the just use of force cannot be charged with 
imposing a perfectionist ethic upon the imperfect world of political 
strife or misapplying to the kingdom of the world the high standard 
of the law of love intended only for interpersonal relations. A dis¬ 
tinctive quality of love may motivate and sustain them in tribula¬ 
tion. But their public utterances demand only the vindication of 
justice as defined by the common moral sense of the broad interna¬ 
tional community. They ask that each nation, in its own conduct, 
observe the rules it would impose upon all. 

The burden of witness to these high norms now falls with undue 
severity upon selective objectors who, having been nurtured in the 
historic teaching of the church concerning just and unjust wars, are 
respectful of the political theories of the founding fathers and desirous 
of upholding the international agreements into which our nation 
has entered. 

The nation ought now to ease this burden by at least permitting the 
selective objector to withdraw from direct participation in conduct 
obnoxious to his conscience. This step would be in line with the 
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historic concern of Congress to protect and preserve the inviolability 
of conscience and with the insistence of the courts upon equal treat¬ 
ment before the law for all forms of religious belief. 


Conclusion 

If the strands of this essay are woven together they form a pattern 
that will be immediately attractive neither to most long-time advocates 
of liberalization of conscientious objector provisions, who, on behalf 
of recognition of the nonreligious objector, have centered their attack 
upon the first criterion, nor to most members of Congress, who seem 
intent upon limiting eligibility to the perennially small number able 
to meet the third criterion. A suggestion that we should preserve the 
first criterion and dispense with the third should prove provocative, 
even if it is unavailing in the near future. 

The legislative grace of Congress should be enlarged to include the 
selective conscientious objector. It is, however, not a trivial matter 
to invoke the type of argument that must undergird refusal to par¬ 
ticipate in a particular war. It is not inappropriate for the state to 
inquire thoroughly into the depth of understanding and belief that 
sustains such a position. If the action of the state in waging war is 
condemned as “illegal, immoral, and unjust,” it is not too much to 
ask the objector what he conceives to be the true nature of legality, 
morality, and justice . 88 Such issues cannot be meaningfully explored 

88 Among the dysfunctions that might flow from the realization of the re¬ 
forms discussed in this paper might be the emergence of a new scholasticism 
which would increase the advantage that the educated and the articulate already 
enjoy in the quest for conscientious objector status. Requirement of the relatively 
sophisticated intellectual labor necessary to formulate an objection to a particu¬ 
lar war in terms of the just-war doctrine would increase discrimination against 
the uneducated and simple minded. Stewart Meacham’s decent “common man/* 
who might echo Muhammad Ali in pleading, “I ain’t got nothin’ against them 
Vietcongs,” would find it difficult indeed to gain recognition of his claim. In re¬ 
sponse, it can be argued that the nation has a stake in encouraging precise and 
profound political discourse. It should express its concern for the plight of the 
uneducated, not by watering down the requirements for selective conscientious 
objection, but by improving and extending opportunities for an education that 
will both convey sensitivity to the question of justice and create competence for 
the expression of its demands. 

Another forseeable disadvantage is that, in order to forestall or offset the 
possibility that many prospective members of the armed services might claim ob¬ 
jector status, the government would feel forced to increase propaganda on behalf 
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without approaching the dimension of depth defined in the Seeger 
decision as the realm of “religion.” Questions here come into view 
concerning the nature and destiny of man, the context and meaning 
of his existence. Given the broad definition of the Seeger decision, the 
first criterion, requiring that objection be “by reason of religious 
training and belief,” should be maintained. It should serve not as 
the basis for granting special privilege to members of certain religious 
groups or believers in a certain form of deity, but as a means of in¬ 
suring the profundity of the political reflection that must underlie 
selective objection. 

No one would dispense with the second criterion demanding con¬ 
scientiousness. In practice, it never stands alone. At present, a regis¬ 
trant’s profession of pacifist convictions functions as the test of 
sincerity. One might better be deemed “conscientious” if he meets 
the broad implications of the first criterion, that is, if he has under¬ 
girded his conclusions concerning his moral responsibility with regard 
to the use of particular forms of violence with serious reflection upon 
fundamental human questions concerning life and death and the 
prospects of life together. We should maintain the first and the 
second criteria and dispatch the third with all deliberate speed. 


of waging a particular war. War hysteria might increase; a blatantly moralistic, 
crusading zeal might be engendered. Divisions within the nation might be 
sharpened and embittered. 

Such possibilities cannot be ignored or denied. But they must be weighed 
against the opportunity to extend the sphere of freedom in a free society and 
against the demand posed with courage and moral integrity by the conscientious 
selective objector. With respect to the issue of conscientious objection to par¬ 
ticular wars, the complexities, the risks, and the opportunities are of a magnitude 
sufficient to induce humility in any thoughtful critic. 



DENNIS O’BRIEN 


John Dewey on Religion 
and the Public Order 


In a widely used collection of Supreme Court opinions in the area 
of church and state, Joseph Tussman writes a short introduction 
which inadvertently illustrates many of the conceptual problems 
which beset commentators in this field . 1 Within one page Tussman 
makes the following implicit equivalences: “church and state,” “reli¬ 
gious and secular life,” “religion and politics,” “religion and social 
life,” and even “spirit and flesh.” 2 Clearly these notions are not all 
equivalent as Tussman himself suggests by saying that “church and 
state” is more “concrete” than “religion and politics.” “Religious and 
secular life” is a distinction drawn within religious terminology while 
“church and state” is as much legalistic as it is ecclesiastic in its 
construction. “Secular life” rests on a metaphysical or religious no¬ 
tion of different modes of existence while “church and state” stands 
on the same footing as “college and state” as a distinction between 
jurisdictions and competencies. “Religion and social life” seems a 
particularly inept pair since it may suggest a contrast between the 
religious and the social which is inappropriate, since religion is gen¬ 
erally a social activity. (Individual belief and social life might be an 
appropriate construction.) Again, religion may be the dominant 

Dennis O’Brien is Associate Professor of Philosophy and Dean of the College, 
Middlebury College. 

1 The Supreme Court on Church and State (1962). 

2 Id . at xiii. 
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force in a culture and yet leave the relation of church and state 
wholly undecided. Even Tussman’s own mention of the fact that 
“church and state” is more “concrete” than “religion and politics” 
will hardly do for those who regard the “concretizing” of religious 
aspirations in ecclesiastical organizations as the very death of the 
religious impulse . 3 Finally, of course, Tussman does not even mention 
the pairing that gives title to this publication—“religion and the 
public order.” 

I will leave it to theologians to decide what the proper relation 
between “religion,” “church,” and “spirit” may be; my concern in 
this article will be with the “secular” half of the pairings. In so doing 
I shall be both adhering to and deviating from common practice. It 
is customary for legal commentators to pass over any general defini¬ 
tion of “religion” and proceed directly to cases. However distasteful 
this practice may be to philosophers, it is an eminently practical way 
of getting books written and cases decided. Everyone recognizes at 
once the vast complexities involved in giving a satisfactory definition 
of religion, and public action can hardly wait for the solution to that 
delicate matter. I happen to believe that this pre-emptory treatment 
of a true definition of religion can be justified, but what I find 
puzzling is that the second half, the political half, of the pairings 
mentioned above receives so little comment. This item is generally 
passed over without so much as a mention of the equally vast com¬ 
plexities involved in properly sorting out “state,” “secular life,” 
“social life,” “flesh,” and, I would add, “public.” In attending to the 
political half, then, I shall deviate from general custom. 

Of course there are many treatments of notions like “the state,” 
“society,” and “politics,” 4 “Secularly” has even come in for com¬ 
ment in recent days. The term which is not often singled out for 
treatment is the term which is used in the title of this book—“the pub¬ 
lic.” If for no other reason than its novelty, we may gain some insight 
into the proper relation of these various terms by examining closely 
the notion of “the public.” What we will discover is that the string 

8 Among those who hold such a position is the philosopher whose work this 
article examines, John Dewey. “The opposition between religious values as I con¬ 
ceive them and religions is not to be bridged. Just because the release of these 
values is so important, their identification with creeds and cults of religion must 
be dissolved” Dewey, A Common Faith 28 (1934). 

4 A scholarly enterprise to which I have made an extremely modest addition. 
See O’Brien, State, Academy and Church, 42 Journal of Religion 75 (1962). 
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of secular terms are by no means synonymous and that nothing but 
confusion can arise from regarding them as such. In addition, I 
shall try to show how the notion of “the public” is the root notion 
when it comes to understanding the so-called conflict between church 
and state. 

One of the few explicit attempts by a major philosophical figure 
to discuss the notion of “the public” is contained in a small volume 
by John Dewey, The Public and Its Problems , first published in 1927. 
Dewey’s opinions on this matter are of intrinsic value and I would be 
happy if my discussion did nothing more than lead others to a re¬ 
examination of his work in social philosophy, but when one considers 
that Dewey was unique among American philosophers in playing a 
prominent role in the public life of the country as an educator and 
political commentator, his views take on more than academic interest. 5 
Here in a remarkably succinct form, is Dewey’s construction of “the 
public.” 

Conjoint, combined, associated action is a universal trait of the 
behavior of things. Such action has results. Some of the results of 
human collective action are perceived, that is, they are noted in such 
ways that they are taken account of. Then there arise purposes, plans, 
measures and means, to secure consequences which are liked and elim¬ 
inate those which are found obnoxious. Thus perception generates a 
common interest; that is, those affected by the consequences are per¬ 
force concerned in [the] conduct of all those who along with them¬ 
selves share in bringing about the results. Sometimes the consequences 
are confined to those who directly share in the transaction which pro¬ 
duces them. In other cases they extend far beyond those immediately 
engaged in producing them. Thus two kinds of interests and of measures 
of regulation of acts in view of consequences are generated. In the first, 
interest and control are limited to those directly engaged; in the second, 
they extend to those who do not directly share in the performance 
of acts. . ♦ . 

5 Perhaps it is a measure of Dewey’s public stature that his writings are 
alluded to by Mr. Justice Frankfurter in his concurring opinion in the McCollum 
case. Frankfurter notes that integration of religious instruction within the school 
system is supported “by arguments drawn from educational theories as diverse 
as those derived from Catholic conceptions and from the writings of John 
Dewey”. McCollum v. Board of Educ., 333 U.S. 203, 228 (1948). Dewey’s com¬ 
ments on a wide range of political events, mostly culled from The Nation, are 
collected in Dewey, Character and Events (1929). 
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Those indirectly and seriously affected for good or for evil form a 
group distinctive enough to require recognition and a name. The name 
selected is The Public. This public is organized and made effective by 
means of representatives who as guardians of custom, as legislators, as 
executives, judges, etc., care for its especial interests by methods in¬ 
tended to regulate the conjoint actions of individuals and groups. Then 
and in so far, association adds to itself political organization, and 
something which may be government comes into being: the public is 
a political state. 6 

Dewey’s notion of the public rests on three debatable assumptions 
which we may label ontological, epistemological, and valuational. 
Any such analytic separation is doubtful at best, but in the case of 
Dewey it is particularly so since he was most concerned to break 
down any distinction between problems of knowing (epistemological 
concerns) and problems of doing (valuational concerns). Indeed, 
part of this analysis will show how and why Dewey runs these 
various threads together. Still, as a point of beginning, some artificial 
separation is necessary. 

The three assumptions that we shall discuss, therefore, are: (i) the 
ontological assumption that the public exists as a body of persons 
indirectly related to some private transaction; (2) the epistemological 
assumption that we know the consequences of action with sufficient 
clarity and surety to make this knowledge a basis for action; and 
(3) the valuational assumption, that we have a sufficient consensus 
of values to be able to sort out good and evil consequences. As a 
counterpoint to these assumptions I have constructed arguments 
which might well be expressed by certain religious or pseudo-religious 
thinkers. By so doing I hope to point up one dimension of the 
problem of “religion and the public domain.” An astute reader will 
probably complain that my religionists are terribly literal minded. For 
example, the religionist is made to argue in a very literal sense for 
the vision of “the family of man.” So be it. If religious terms are to 
be more than mere rhetorical flourishes, then they carry along a 
certain inherent logic. If religious vision does not mean that men 
should literally be brothers, then it should be made clear that the 
notion is analogical or sacramental and not intended as a description 
governing political action. 

6 Dewey, The Public and Its Problems 34-35 (19127). 
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Analysis of the Notion of “the Public” 

The ontological status of the public as a body constituted by its 
indirect involvement in the transactions of some private parties seems, 
on the face of it, the least debatable part of the definition. Yet, it is 
on this ontological point that some of the sharpest conflict may arise 
between religion and the public order. Many religious ideologies, 
and some secular ones also, would regard the “indirect” involvement 
of men with one another as an illusion arising from sin, lack of 
knowledge, or some other fault. For such ideologies “the public,” as 
Dewey defines it, is unreal, an illusion to be gotten over before the 
world can be seen aright and made livable. If all men are brothers 
or comrades it becomes difficult to give anyone a stance sufficiently 
“outside” any human transaction to justify the generation of the no¬ 
tion of “public.” The natural governmental expression of such an 
ideology is the “familial” state which legitimizes a “total” control 
over all private transactions on the ground of brotherhood of reli¬ 
gion, blood, or common plight as members of the proletariat. It was 
considered scandalous in the early Church that Christians should 
take one another to law. The reason is obvious—those who are broth¬ 
ers cannot take up that indirect relationship which legitimizes the 
activities of the law. 

To be more precise, in a society based on an ideology of direct in¬ 
volvement of all mankind in the transactions of any—the brother¬ 
hood of man in any of its various forms—devices like the law or the 
state may be retained but their ontological status and function will 
be totally different from what obtains in a society which rests on 
Dewey’s concept of the public. A theocratic society may have a state 
apparatus and courts of law, but these devices are viewed as lacking 
in ontological grounding, an unhappy necessity, the residue of force 
and coercion needed to dicipline wayward brothers. Because there 
is no public with ontological status the state is destined to “wither 
away” as men come gradually (or in a catclysmic revelation) to un¬ 
derstand their common brotherhood. One can see, then, the funda¬ 
mental conflict that can arise between “religion and the public order” 
if religion presses its claims concerning the common family of man¬ 
kind. The conflict may well rest on the church’s refusal to grant 
ontological independence to “the public” order as a subversion of its 
own ideology of the familial order of mankind. If the notion of the 
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state grows out of the concept of “a public,” then conflicts between 
church and state take on not merely practical but ideological sig¬ 
nificance. 

In an early article some twenty years before the publication of The 
Public and Its Problems, Dewey discussed the relation of religion 
and the state in the United States Constitution. After noting various 
practical concerns which led the Founding Fathers to reject any con¬ 
nection between church and state he goes on to say, 

But there was a deeper and by no means wholly unconscious influence 
at work. The United States became a nation late enough in the history 
of the world to profit from the growth of that modem (although Greek) 
thing—the state consciousness. This nation was bom under conditions 
which enabled it to share in and to appropriate the idea that the state 
life, the vitality of the social whole, is of more importance than the 
flourishing of any segment or class. . . . Doubtless many of our ances¬ 
tors would have been shocked to realize the full logic of their own 
attitude with respect to the subordination of churches to the state 
(falsely termed the separation of Church and State); but the state idea 
was inherently of such vitality and constructive force as to carry the 
practical result, with or without conscious perception of its philosophy. 7 

“State consciousness” is an unhappy term in our present day, which 
has witnessed the presumptive regimes of various fascist parties; but 
the substitution of “public order” for “state consciousness” shows 
us the importance of Dewey’s notion. It is not that modem man has 
come to the realization of the superiority of the state to the church 
in the manner of Mussolini, but that he has come to give priority 
to the public order over the familial or private order of religion. 
Dewey’s Hegelian training would have pointed up the difference be¬ 
tween the ahistorical social consciousness of the family and the his¬ 
torical public consciousness of the state. 8 The state introduces a 
public concern, the res publica , in a way that tribalisms no matter 
how expanded in jurisdiction can never maintain. I believe that it 
is this point which Dewey wishes to make in his account of the “sub¬ 
ordination of churches to the state” in the American Constitution. 

If we are presented, then, with a clear-cut conflict between the 

7 Reprinted in Character and Events at 508 from The Hibbert Jour¬ 
nal, July, 1908. 

8 An explicit discussion of familial and legal modes of social existence can be 
found in Dewey & Tufts, Ethics c. II (1938)* 
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ideology of the public and the ideology of the religious or familial, 
how is Dewey to justify his opting for the ontology of the public? 
One simple reply would be that the familial ontology for all its emo¬ 
tional warmth is “impractical. 55 This is a familiar enough charge 
against religious conceptions of life, but one should use it knowingly 
when dealing with a pragmatist. When Dewey avers that something 
is impractical he is not pointing up a cynical, Machiavellian moral 
about the uses of power; he is more likely to be pointing to a failure 
of intelligence. If politics is the “art of the possible 95 we should re¬ 
alize that “what is possible 55 is not only a question of the use of 
power, but of our intelligence in discovering or projecting what is 
possible. Dewey’s comment on “Tolstoian 55 pacifism is typical: 

If law or rule is simply a device for securing such a distribution of 
forces as keeps them from conflicting with one another, the discovery 
of new social arrangements is the first substitute in substituting law for 
war. The ordinary pacifist’s method is like trying to avoid conflict in 
the use of the road by telling man to love one another, instead of 
instituting a rule of the road. Until pacifism puts its faith in construc¬ 
tive, inventive intelligence instead of an appeal to the emotions and 
in exhortation, the disparate unorganized forces of the world will con¬ 
tinue to develop outbreaks of violence. 9 

Dewey will argue that whatever the ideal status of the brother¬ 
hood of man, the facts of life are that men are too loosely connected 
in community to hope for an efficacious working of the familial 
model. One of the virtues of his definition of the public, as he points 
out, is that it accounts in a way that other more ideal theories do 
not for the facts of political life. 

The plurality of states is such a universal and notorious phenomenon 
that it is taken for granted. . , . But it sets up ... a test difficult for 
some theories to meet. Except upon the basis of a freakish limitation 
in the common will and reason which is alleged to be the foundation 
of the state, the difficulty is insuperable. It is peculiar, to say the least, 
that universal reason should be unable to cross a mountain range. . . . 
[Ojnly the theory which makes recognition of consequences the criti¬ 
cal factor can find in the fact of many states a corroborating trait. 
Whatever is a barrier to the spread of the consequences of associated 
behavior by that very fact operates to set up political boundaries. 10 


3 Character and Events at 639. 

10 The Public and its Problems at 42-43. 
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To account for political life by universal reason or universal love 
constitutes a failure in theory because the proposed theoretical basis 
for the state utterly fails to account for such obvious facts of political 
life as the plurality of states. Dewey will justify his “ontology” of the 
public by simply pointing to the observed facts of men’s social 
organizations—after all, how else would one justify the ontological 
status of the electron except by pointing to the function it plays in 
explaining observed facts? It is just this sort of “scientific” social 
philosophy that Dewey wishes to establish. 

[ S ] ocial philosophy exhibits an immense gap between facts and doc¬ 
trines. Compare, for example, the facts of politics with the theories 
which are extant regarding the nature of the state. If inquirers confine 
themselves to observed phenomena, the behavior of kings, presidents, 
legislators, judges, sheriffs, assessors and all other public officials, surely 
a reasonable consensus is not difficult to obtain. Contrast with this 
agreement the differences which exist as to the basis, nature, func¬ 
tions and justification of the state, and note the seemingly hopeless 
disagreement. 11 

But if Dewey would justify the ontological propriety of the notion 
of the public by an appeal to the facts, he is not abandoning the 
directive or “ideal” function of political philosophy. Political philos¬ 
ophy is not simply descriptive because the “facts” appealed to in 
order to justify a proper political theory are different in kind from 
“facts” in the natural sciences. 

[T]he difference between facts which are what they are independent 
of human desire and endeavor and facts which are to some extent 
what they are because of human interest and purpose, and which alter 
with alteration in the latter, cannot be got rid of by any methodology. 
The more sincerely we appeal to facts, the greater is the importance of 
the distinction between facts which condition human activity and facts 
which are conditioned by human activity. In the degree which we ignore 
this difference, social science becomes pseudo-science. 12 

The concept of “the public,” then, for Dewey is both true to the 
facts of political life and an ideal notion which should be directive 
of practical action. The Tolstoian pacifist with his emotional appeal 
to the brotherhood of man and our loving duty places a construction 

11 Id. at 3-4. 

12 Id. at 7 . 
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on the facts of human social behavior which is both untrue to the 
data of political life and fails to set any practical directive for action. 
If we see the world community as a series of publics then we are 
called upon to construct legal means to control the indirect conse¬ 
quences of private actions between states. World law and world fed¬ 
eralism grow on the fact that geographical boundaries which hitherto 
had served to isolate political communities no longer are efficacious. 
Nuclear testing in the atmosphere cannot be regarded simply as the 
concern of the nation engaged in the project because the indirect 
consequences of the action are of such seriousness that they affect the 
people of other nations. These others constitute a public relative to 
the nation engaged in testing and can seek to establish means of 
control over these activities. 

Technological achievements which make the ancient borders of 
nation states obsolete should create new political forms and larger 
publics. For all the marvels of modem communications, I can hardly 
realize the emotional unity of familial concern with peoples around 
the world which seems implied in the pacifist ideal. In fact, it has 
been the attempted resurrection of the familial ideal through the 
techniques of modern communication that has created the most fa¬ 
natical of states in the twentieth century. The fascist brotherhood of 
aryan blood may have been too narrow, but the Communist com¬ 
radeship of the proletariat is universalistic. Whatever the function of 
brotherhood for religious purposes, it seems a dangerous political 
ideal because the kind of close emotional unity which it implies seems 
unmanageable and undesirable in the variegated state of modern 
man. The notion of “the public,” on the other hand, preserves both 
the independence of various private and national interests, while es¬ 
tablishing the ideal of a conscious control of the indirect consequences 
of private and national activity. 

In turning to the epistemological claims implicit in Dewey’s notion 
of the public we can note how difficult it is to separate the ontologi¬ 
cal ground of the public from the epistemological possibility of 
knowing the indirect consequences of actions. As Dewey notes in his 
general account of the origin of the public, “associated behaviour is 
a universal trait of the behaviour of things.” What distinguishes 
human communities from animal herds is that “some of the results 
of human collective action are perceived” in such fashion that plans 
and measures arise “to secure consequences that are liked and elimi- 
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nate others that are found obnoxious.” Finally, the indirect conse¬ 
quences of an action upon parties outside the original transaction 
are perceived and the basis for a recognition of public interest is 
asserted. Thus, the ontological status of the public rests on the power 
of men to discover the consequences of their actions and to find 
techniques for controlling them. This is only a concrete example of 
Dewey's general contention mentioned above that the “facts” of so¬ 
cial life must be recognized as facts which are conditioned by human 
activity. The existence of the public is such a conditioned fact. 

Again it seems a prima facie absurdity to claim that we do not 
know the consequences of our acts and are unable to devise tech¬ 
niques to control the observed consequences for our own benefit. 
Nevertheless, we have seen in our own day criticism of Supreme 
Court decisions which suggest this critique of Dewey. Some who 
have opposed the Court’s desegregation decision have applied an 
epistemological theory to legal knowledge that would be directly an¬ 
tithetic to Dewey’s views. It is claimed that the Court indulged in 
sociological and psychological theorizing about the effects of segre¬ 
gation on Negro children. 18 The reference to “theory” contains a 
strong suggestion that we are dealing in mere speculation and are 
unable to really grasp these issues so clearly that legal precedent 
should be overthrown. Combined with the attack on judicial theoriz¬ 
ing there may also occur a complementary view that the Constitution 
should be regarded as “sacred.” Although the contention is seldom 
explicit, conservatives often do treat the Constitution as though it 
were a timeless revelation if not to saints at least to geniuses and 
that we descendants can only hope to follow the letter of the sacred 
text. The view of the present age as darkened to knowledge so that 
we depend on the “divine” illuminations of an earlier generation for 
guidance is, again, a “religious” view which would undercut the 
possibility of the public. 

The consequences of our actions are not always palpable and it 
may take the research of a scholar to detect the indirect consequences 

13 On the use of “sociological theory” in court decisions it is worth noting 
the citation of Professor Lieber on the evils of polygamy in the first of the 
Mormon cases. In a remarkably nonmoralistic judgment, the court opined on 
Lieber’s authority: “Polygamy leads to the patriarchal principle, and . . . when 
applied to large communities, fetters the people in stationary despotism, while 
that principle cannot long exist in connection with monogamy.” This is surely 
sociological speculation! Reynolds v. United States, 98 U.S. 145, 166 (1879). 
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of private transactions and to devise techniques for their control. To 
take a trivial case: medical research may demonstrate a high correla¬ 
tion between cigarette smoking and cancer. The detecting of the 
correlation makes cigarette smoking a matter of public concern. If, 
in turn, research should produce a means of removing the carcino¬ 
genic effects of tobacco, it would be a legitimate public action to 
require that cigarettes be treated to remove harmful effects. Public 
action fails to arise, then, when either the consequences are unknown 
or they are uncontrollable. Improvement in our knowledge of facts 
or techniques alters the scope of the public. 

On the whole the battle over the use of scientific knowledge from 
the physical and biological sciences in framing public interest and 
action has been won (although we should not forget the furor caused 
by the first set of pure food and drug laws). The current battle¬ 
ground lies in the “social” sciences. The opposition to the desegrega¬ 
tion decisions alluded to above gains plausibility from the general 
suspicion of these newer social disciplines. A statistical correlation 
between cigarette smoking and cancer is a hard scientific fact to most 
people, but the allegation that separate but equal education is subtly 
demoralizing seems impressionistic and not sufficiently verifiable. If 
this dim view of the social sciences were to prevail, Dewey’s pro¬ 
gram for the public would be overthrown as we will see fully when 
we turn to consider the “valuational” component of his definition 
of the public. His criterion for “right” action is intelligent action 
and this assumes that we are able to know the facts of our social life 
and alter them for our own benefit. 

Before discussing the role of social sciences directly, however, we 
will examine another possible epistemological barrier which grows 
out of the seemingly contradictory character of judicial decisions. 
In a previous volume of this series, Professor Paul G. Kauper pre¬ 
sented an extended analysis of two recent Supreme Court decisions 
dealing with the problem of religion and the state. 14 Kauper’s article 
describes the kind of intelligent evaluation of action which Dewey 
would applaud but he gives a curious twist to his interpretation of 
the judicial process which could provide fuel for those who would 
deny the epistemological grounds for generating the public. In the 


14 Kauper, Schempp and Sherbert: Studies in Neutrality and Accommodation } 
1963 Religion and The Public Order 3. 
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Schempp case the Court outlawed Bible reading in the schools on 
the principle of violation of the separation of church and state. In 
the SHerbert case (decided on the same day) a Seventh Day Ad¬ 
ventist who refused to accept employment on Saturday and was 
declared ineligible for unemployment compensation by the state of 
South Carolina was declared eligible for compensation since com¬ 
pulsion to accept employment under such circumstances was ruled 
inimical to the plaintiff’s right to free exercise of religion. The two 
cases appear to move in opposite directions and Kauper remarks, 
“[T]he opinions written in Schempp and Sherbert . . . have not 
contributed in any marked way to a further illumination of the basic 
theories in the interpretation of the religion clauses of the First 
Amendment or to the development of any consistent or unifying 
rationale.” 15 But having noted how the two decisions will distress 
those who look for a pure and definitive theory for judgment in 
church-state cases, Kauper makes the following extremely interesting 
evaluation of the judicial process as revealed in the two decisions: 

In many cases the critical question for judgment is whether the Court 
will choose non-establishment or free-exercise as the important starting 
point. This in turn depends on the Court’s interpretation of neutrality, 
its appraisal of the degree of state involvement, and its balancing of 
the competing interests at stake. As pointed out by Mr. Justice Goldberg, 
there is no simple and clear measure which can be precisely applied to 
demark the permissible from the impermissible accommodations. The 
measure of judicial subjectivity in the choice of relevant factors that 
will determine its characterization is well reflected in its opinion in 
Sherbert , where the Court identifies, appraises, and weighs the policy 
considerations that are involved when a state’s law not directed to 
religious matters and neutral on its face results in indirect encroach¬ 
ment on religious scruples. In the end this is the only kind of judicial 
process that results in meaningful interpretation. 16 

I agree entirely with Kauper that the process of consideration used 
by the Court is “the only kind of judicial process that results in 
meaningful interpretation,” but I wonder how many of his readers 
will be put off by the suggestion that at the base of this process lies 
“judicial subjectivity.” I think that the term “subjectivity” should 
be avoided since it is too easily misunderstood as a reference to whim 
or personal predeliction. Of course there is no “geometrical method” 

15 Id . at 38. 16 Id . at 39. 
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for making moral decisions by deduction from the law. As Aristotle 
pointed out with regard to his celebrated Golden Mean, the Mean 
is not calculated mathematically but is such as “a man of practical 
wisdom would determine it.” 17 Practical argument as found in 
Court decisions is amenable to appraisal and correction in a way 
that merely subjective opinion is not. 18 Rather than introduce sub¬ 
jectivity we can describe the judicial process in Deweyian terminology 
as a critical appraisal of the facts. The variability of the decisions 
does not necessarily lie in the subjectivity of the judges but in the 
complexity of the individual cases as presented. In the case of 
S Herbert, the Court is asked to decide whether the indirect conse¬ 
quences of legislation were such that they impinged upon a person’s 
right to free exercise of religion. Unfortunately, this is not a matter 
that can be decided on the level of generalities so that the Court 
becomes deeply involved in the particular facts of the case. 19 
Kauper’s complaint that the Court’s decisions do not contribute to 
“basic theory” or even a “unifying rationale” may be a futile wish 
for a certainty that is not available. Aristotle, Aquinas, and Kant, 
to name three ethical philosophers, are quite clear that there is no 
rule for the application of rules—which is precisely the differentiat¬ 
ing point between practical wisdom and theoretical knowledge. 

17 Nighomachean Ethics, 1107a. 

18 Consider, for instance, the language of Justices Black and Douglas revers¬ 
ing the stand they had taken in the Gobitis case concerning compulsory flag 
salutes: “Reluctance to make the Federal Constitution a rigid bar against state 
regulation of conduct thought inimical to the public welfare was the controlling 
influence which moved us to consent to the Gobitis decision. Long reflection 
convinced us that although the principle is sound, its application in the par¬ 
ticular case was wrong.” West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 
624, 643 (1943). 

19 As a complete outsider to legal arguments, I cannot say how typical the 
method of argumentation is in Supreme Court decisions on church and state; 
but I am struck by the extraordinarily detailed appraisal of the minute particu¬ 
lars in the cases I have examined. The more closely we deal with the precise 
facts, the more difficult it is to extract a generally applicable precedent. A flag 
salute is one sort of activity, a bus ride something else again, and loss of unem¬ 
ployment compensation raises a wholly different spectrum of factors. Although 
they are all cases involving principles of church and state, the particular activity 
in question in its particular setting ( e.g compulsory school attendance is a 
factor in Gobitis and subsequent cases) may lead to an appraisal of the facts 
that seems to weigh in favor of “free exercise” rather than “separation.” The 
choice of one or the other principle can be defended or criticized on the basis 
of a close appraisal of the facts of the case. Such appraisals are very difficult 
but not impossible and should not be abandoned to the vagaries of "subjectivity.” 
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Using the church and state decisions as cases in point we can see 
that much of the sociological appraisal of particulars (the effect of 
compulsory flag salutes on loyalty) is commonsensical rather than 
precisely scientific. But when Kauper sums up with approval Mr. 
Justice Brennan’s views on the school cases he outlines a task which 
seems to require more than amateur skill: “[Sjchool practices at¬ 
tributable to religious patterns of an earlier day must be re-examined 
in the light of current social patterns and the special place that the 
public school occupies in our contemporary pluralistic and demo¬ 
cratic society. 55 20 This statement is almost programmatic for a 
Deweyian analysis of public action. Rather than a “metaphysical 55 
approach to church and state, which would regard these two entities 
as fixed essences, we need a close scrutiny of their existential com¬ 
plexity before arriving at a decision about what is or is not in the 
public interest. In carrying on this task the work of the social sci¬ 
ences plays a central role. 

Just as we noted above in connection with the role of the physical 
sciences in discovering a public and making it effective, so in the 
case of the social sciences, publics will emerge only when conse¬ 
quences of social actions are detectable and warranted serious enough 
to be matters of public concern or when such consequences become 
subject to a “sociological technique. 55 Publics will fail to emerge from 
ignorance of consequences (failing to realize the psychological conse¬ 
quences of segregated schools) or when we lack knowledge of or 
belief in social techniques to cure these ills. (Or to increase the bene¬ 
fits of social action through techniques like monetary control.) 
Dewey’s own central concern for education grows on the twin prin¬ 
ciples that people can know about their social environment (thus 
the attack on the irrelevance of “classical 55 education) and that edu¬ 
cation is the social technique for curing social ills and fostering 
progress. 

Here again the notion of the public rests on an educational assump¬ 
tion not always shared by religious groups. A dour Calvinist con¬ 
vinced of the pervasiveness and intractability of human sinfulness 
could well think that any attempt to control the consequences of 
human action for the better was an exercise in futility. Just as we 
noted above that in a theocratic environment law and the state are 


20 Kauper, supra note 14, at 26. 
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seen as unfortunate necessities for the chastening of human pervers¬ 
ity, so education as conceived in the early Calvinist schools was not 
seen as an exercise of intelligence but a means of stem moral disci¬ 
pline. The colleges of the nineteenth century turned away from any 
attempt to bring intelligent appraisal to the developing American 
society and economy, in favor of the classical curriculum and reli¬ 
gious revivalism. 21 The irrelevance of this kind of education, 
which grew on the ideological grounds of the limited function of 
human intelligence in the important question of salvation, should 
have been obvious in an age when Americans at large were showing 
exactly what wit and technical achievement could do to transform 
the human environment. Dewey’s proposals for educational reform 
grew from the conviction that intelligent control of human action for 
the better was possible. Not only could we come to know better what 
to do in the public arena, but the material of human society, human 
beings, were not so corrupted and blinded by sin that a proper educa¬ 
tion would fail to have practical effects. Properly educated people 
will choose the good in action, original sin notwithstanding. 

The optimism embedded in Dewey’s notion of education leads 
directly into the third critical assumption of his definition of the 
public, the question of what shall count as good or evil consequences. 
Seemingly this can be the rock on which the entire definition found¬ 
ers. Although we might admit that we can discover and control the 
direct and indirect consequences of our conjoint actions and that 
there exists a public consisting of those affected by the indirect 
consequences of conjoint action, still we are so unsure about “moral” 
values that we are unable to arrive at any consensus about what 
consequences are good and which evil. Thus we lack the final possi¬ 
bility of making decisions about the proper course of action. 

The problem of the “objectivity” of moral predicates is obviously 
much too extensive to be treated here, nor can we enter into a dis¬ 
cussion of Dewey’s own “naturalistic” ethics. Very briefly, however, 


21 Information about the temper of educational theory throughout most of the 
nineteenth century can be found in Rudolph, The American College & Uni¬ 
versity (1965). The “irrelevance” of this kind of Calvinist outlook in the schools 
and churches to public control finds a companion in laissez-faire capitalism. If 
man’s sinful wickedness is not subject to public control for the betterment of 
the whole, then we may apply the principle to the market place as well. We 
lack the skill to master our economy and trust to the invisible hand which prov¬ 
identially leads to the wealth of nations and the salvation of the elect. 
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we can point out the central function of intelligence in Dewey’s 
theory of action. If one were to ask Dewey what ought to be done, his 
most general answer would probably be to act intelligently. For the 
pragmatist, intelligence is a life-adaptive function and “bad” action 
is frequently viewed as unintelligent and ineffective action. In the 
article entitled “Force, Violence and Law” from which we quoted 
Dewey’s criticism of pacifism one can gather that his notion of good 
or bad consequences of an action would stand or fall on whether the 
action taken was effective in the expenditure of energy or wasteful. 
Against those who oppose force in settling disputes between nations 
Dewey replies: 

[FJorce figures in different roles. Sometimes it is energy; sometimes 
it is coercion and restraint; sometimes it is violence. . . . The objection 
to violence is not that it involves use of force but that it is a waste of 
force; that it uses force idly and destructively. And what is called law 
may always, I suggest, be looked at as describing a method for employ¬ 
ing force economically, efficiently, so as to get results with the least 
waste. 22 

For Dewey, “value” predicates like “good” are not mysterious, 
intuited entities which supervene from some ideal realm on man’s 
daily life; rather, values grow out of man’s adaptive response to his 
environment—a response whose chief characteristic for humans is 
the use of intelligence. Just as we noted that the notion of the 
“public” serves both a theoretical function as a fruitful formulation 
of the data of political life as well as an ideal function as a directive 
for right action, so the notion of “intelligence” in Dewey encom¬ 
passes both a theoretical and an ethical mode. A bad action is one 
which fails to take account of the consequences of actions in promot¬ 
ing man’s adaptation to his natural and social environment. Dewey 
would forego moralistic condemnation of war, then, in favor of the 
more “hard-headed” view that war was a wasteful expenditure of 
human force in a nonadaptive manner. Lest this view seem a crass 
concession to “just staying alive” we must recognize that “intelli¬ 
gence” is a reflexive principle for Dewey. It is not only a means for 
life adaptation but it is also an end to be promoted by its own 
exercise. Dewey does not propose some ethical biologism in which the 
ends of life are set by organic functions with intelligence as a lucky 


22 Character and Events at 637. 
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knack of man for furthering his biological needs. Such a view has 
the double defect of making intelligence too trivial both naturalis- 
tically and humanly. Intelligence cannot be just a lucky gift from 
above to compensate for our lack of native equipment—claws, teeth, 
muscles—because that not only makes it naturalistically inexplicable 
but gives it no function of its own. 23 Intelligence, without severing 
itself from its biological base, nevertheless creates new and ideal ends 
for human life. At no point, however, is a discussion of what ends 
are desirable for man going to founder upon an appeal to private 
intuitions of a supernatural realm of values. Dewey believes that intel¬ 
ligent appraisal of what is to be done will lead to common solutions. 
The belief that values are “mysterious” becomes a self-fulfilling 
prophecy since such an engrained belief will corrupt the very process 
of intelligent inquiry about action which will lead to answers about 
the efficient expenditure of human energy in the service of intelligence. 

Finally, then, on the matter of values we can see one more dimen¬ 
sion of the conflict that could grow up between the Deweyian notion 
of a public order and some religious views. Just as the public rests 
on an epistemological assumption about our ability to know and 
direct the consequences of our actions, so it rests on the ability of 
common intelligence to arrive at common solutions to what consti¬ 
tutes the good in action. A religious world view which looked to the 
corruption of the human heart and rested on divine revelation as 
the sole criterion for right and wrong would subvert the process of 
intelligent inquiry into right courses of action. Although Dewey has 
been the particular target of many Roman Catholic polemicists, it is 
interesting to note that the traditional “natural law” theorist pre- 


23 Plato’s quarrel with Protagoras in the dialogue by that name can be seen 
as a conflict over the evaluation of intelligence in man’s total life. Protagoras’ 
myth fails to give an adequate account of the function of intelligence. Protag¬ 
oras must account for the fact of intelligence by a divine intervention which 
brings to man from above the arts of adaptation to natural environment and the 
“political art” of adapting to his social environment. The nonnaturalistic ontol¬ 
ogy of intelligence leads directly into the paradoxes which emerge in the latter 
part of the dialogue under Socrates’ inquiry. If virtue is only a skill for adapting 
to purely natural ends, then it can certainly be taught but it then appears to 
lack moral value. On the other hand if virtue is a gift of the gods, leading an 
ideal life above nature, then it may have value but certainly can’t be taught. 
What is needed is a new starting point which gives an ontological grounding 
to intelligence in the life of man. Plato’s solution is certainly not Dewey’s, but 
they share a common interest in the combination of theory and practice. 
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sumably shares with Dewey the notion that “reason 55 can arrive at a 
consensus about right action without special divine intervention. 
Catholics and Deweyians both have a version of “naturalistic 55 ethics. 

In summary, we have examined Dewey’s definition of the public, 
pointing out how it rests on three crucial options in the areas of 
ontology, epistemology, and value theory. In each case we have seen 
how the principle of intelligence becomes the structural key. The 
public is brought into being by intelligent appraisal of the indirect 
consequences of actions and is kept in being by a refusal to fly in 
the face of either facts or practicality by dissolving the rational con¬ 
struction of “the public 55 into the emotionally structured unity of 
“the family of man. 55 Finally, we have noted that the obvious value 
dimensions of the notion of the public are incorporated into the 
notion of intelligent action. 

Part of the analysis, then, of Dewey’s views on the relation of 
religion and the public order is implicit in the definition we have 
given of the public. The public order rests on certain assumptions 
that may not be shared by certain kinds of religious views. An 
ontology of human brotherhood, an epistemology which depends on 
revelation for theoretical truth or ethical value, will totally under¬ 
mine the basis of “the public. 55 One of the gravest problems for 
Christianity has been the attempt to come to some sort of understand¬ 
ing of its relation to the public order. What would be the role of 
natural reason in knowing the world aright? What would be the 
scope of human attempts to determine right and wrong? What would 
be the relation between the Church’s ontology of man—brothers 
under God’s grace—to the public ontology of law and politics? 
Roman Catholic Christianity has been more willing than either 
Protestantism or Orthodoxy to grant status to natural reason in sci¬ 
ence, “natural law” in ethics, and even independence for the political 
public. Despite the pretensions of Boniface VIII, Roman Catholicism 
never attained the monolithic theocracy of Byzantium or even Geneva 
and Plymouth. At the same time, Protestants have continued to ques¬ 
tion whether these compromises with the public were not finally 
deadly to Christianity itself. The issue is deep and extremely tangled 
—no rhetorical gesture in the direction of Thomas Aquinas with the 
admonition that he managed the trick can be satisfactory. I obviously 
do not propose to solve the problem; on the contrary, I hope that I 
have underlined the tensions. 
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Strengths and Weaknesses 

Dewey’s notion of the public has certain definite advantages when 
it comes to clarifying the collection of problems gathered under the 
label church and state.” If we return to the tacit equivalences set 
forth in Tussman’s introductory remarks to his collection of Supreme 
Court decisions, we should now be in a better position to appraise 
the relation between the various terms. 

The State . For Dewey the state is the public politically organized 
under a governmental form. “A public articulated and operating 
through representative officers is the state; there is no state without 
a government, but also there is none without the public.” 24 Strictly 
speaking, therefore, a form of social organization which lacks the 
complex standing of the notion of the public outlined above fails to 
maintain a state no matter what the outward appearances. 

For long periods of human history, especially in the Orient, the state is 
hardly more than a shadow thrown upon the family and neighborhood 
by remote personages, swollen to gigantic form by religious beliefs. . . . 
Duties are within the family; property is possessed by the family. Per¬ 
sonal loyalties to elders take the place of political obedience. . . . 
Officials are known but only to be shunned. To submit a dispute to 
them is a disgrace. The measure of value of the remote and theo¬ 
cratic state lies in what it does not do. Its perfection is found in its 
identification with the processes of nature, in virtue of which the 
seasons travel their constant round . . . and the neighborhood prospers 
in peace. 2 ® . . 

Strictly speaking, Dewey should probably say that states other than 
those based upon an articulated public consciousness lack political 
legitimacy whatever their religious functions may be. It is clear, at 
least, that he would consider the fascist conception of the state a 
contradiction since, lacking the notion of the public, it attempts to 
achieve political cohesion on pseudo-religious grounds. 

One can wonder, therefore, whether, under Dewey’s understand¬ 
ing, we can regard the ancient and medieval problems of church and 
state as continuous with our contemporary discussions. As was pointed 

24 The Public and Its Problems at 67. 

25 Id. at 41-42. Hegel’s notorious claim that China has no history is a more 
flamboyant way of making the same point. The state is a creation of historical 
consciousness and the society which lacks a state will lack historical consciousness. 
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out above, Dewey regards the American Constitution as a document 
late enough in the history of the world to reflect the rise of “state 
consciousness”—a claim which we have reinterpreted in his late views 
as the rise of the notion of the public. Boniface VIII could fail to 
understand our problem of church and state because the ontological 
assumptions which undergird the notion of the public would not be 
recognized. The constitutional problem of the relation between church 
and state, therefore, should be put more properly as the relation 
between churches and the public order—the state serving only as the 
conscious organization of the public. 

Social life . Dewey’s notion of the public makes clear that any 
contrast between religion and social life would be imprecise. Religion 
may be only the solitary opinion of an individual but it is more likely 
to be a social transaction involving large numbers. The fact that it is 
social makes it no more a matter of the public order than if it were 
the meditations of the solitary hermit. As a matter of fact, of course, 
the size and organized life of a religious congregation may have 
certain indirect effects which make it a matter of public concern. 
As the law says, religious congregations are private associations, and 
Dewey comments: 

The distinction between private and public is thus in no sense equiva¬ 
lent to the distinction between individual and social, even if we suppose 
that the latter distinction has a definite meaning. Many private acts 
are social; their consequences contribute to the welfare of the com¬ 
munity or affect its status and prospects. 26 

There is therefore no necessary connection between the private char¬ 
acter of an act and its non-social or anti-social character. The public, 
moreover, cannot be identified with the socially useful. 27 

Human transactions may have the widest social consequences, then, 
without being matters of public concern. If one were a classical 
economist, he might hold that economic transactions had the widest 
possible effect on society but deny that we had the wisdom to con¬ 
sciously regulate these effects—thus they would not properly consti¬ 
tute part of the public order because the necessary technique would 
be lacking to allow of public control. In a society where all men 
were of the same religious faith, the existence of a public over and 
against the religious society would be difficult to conjure. The type of 


26 Id . at 13. 


27 Id. at 14. 



[ 120 ] DENNIS O’BRIEN 

public concern with religion that is characteristic of the United States 
would be inappropriate. Establishment, public aid to religious schools, 
state salaries for clergy, and such like are contrary to the public 
interest in the United States because of the facts of religious pluralism. 
Substantial publics do, indeed, exist relative to any of the sects or 
denominations, and it would be against their interest to add the 
weight of the state to any single denomination if establishment were 
to be proposed. Actually, even in a society with a single religious 
faith, there may arise corporations which, though managed by believ¬ 
ers, may feel that their corporation must maintain independent status 
vis-a-vis the church. Only in the monolithic state will the church claim 
a direct control over trades, professions, manufacture, and so on. 
Once the scholar claims independent grounds for the evaluation of 
competence in his profession, he is staking a claim of independent 
status and establishing his interest as a public. If a religiously homo¬ 
geneous society should stake a claim to control accreditation of schol¬ 
arly attainment on religious grounds, the scholars might seek a form 
of “public” control on the ground that this was an expansion of 
religious interests into matters with which they were not directly 
concerned. 

The crucial point to make here is the clear distinction between 
“religion and the socially useful” and “religion and the public order.” 
Religion may be socially very useful but still remain outside the ken 
of the public order. To use one of Dewey’s own examples, the family 
is surely a form of social organization that has great social utility 
but it is only minimally a matter of public concern. The public in 
the form of an organized state maintains “total indifference . . . 
to friendships, associations for science, art and religion under most 
circumstances.” 28 Religion becomes a public matter only through its 
indirect involvement with those who would maintain some form of 
status independent of ecclesiastical concerns. As property owner, user 
of the public streets, school manager, legatee, and in a variety of 
other ways the church becomes enmeshed in the public world. In 
becoming so involved the church is regarded on exactly the same 
footing as any other property owner. The distinctions which exist, 
such as favorable tax status, are matters of public policy not inherent 
right. There is no essential difference between tax exemptions for 


28 id. at a8. 
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churches because of their supposed public benefit and similar exemp¬ 
tions for schools, orphanages, and similar charitable institutions. Es¬ 
sentially, these special favors are no different from the “oil depletion 
allowance 55 —they grow out of an assessment of the indirect value of 
the activity in question to the public. 

Because the public is brought into being by a concern for the 
indirect consequences of the social transactions of the church, we can 
see why it is possible to bypass any general attempt to define religion 
in discussions of the claims of the public order in the religious area. 
From the standpoint of the public order, religion is assessed not in 
terms of inner conviction and belief, but in terms of the indirect 
consequences in action of that belief. If religionists of a more activist 
temper would claim that their stance as religious is precisely social 
action such as pressure for civil rights, censorship of immoral litera¬ 
ture, or prohibiting consumption of alcohol, then they reserve no 
particular area beyond the reach of the law. The law cannot reach 
opinion but it has every right to consider advocacy of social action 
with or without religious trappings. Church advocacy of picketing in 
good cause stands no differently in the eyes of the law from advocacy 
of the same measure by CORE or SNCC, nor from advocacy of 
picketing in an evil cause by the Nazis. Thus, at the moment that 
the church crosses over into social action it may become involved 
with a public concern and at the same time lose any special status it 
has as a religious organization. As Robert Lekachman remarks, 
“When churches use the crude weapons of their society, they must 
be judged by their society as it judges its profane members and their 
profane objectives . 55 20 In fact, one might say that to the law all 
organizations are profane. 

The obverse of this view about the status of religious concerns in 
the eyes of public policy is that Dewey might well sanction types of 
public support for religious organizations that are regarded as illicit 
by those of a more absolutist cast. Not only has the church no 
inherent right as church to special tax exemption, so there is no 
inherent principle of “separation 55 which makes any commerce be¬ 
tween the state and the church illegal. Mr. Justice Frankfurter is 
correct in surmising that Dewey would find it possible to support 
religious instruction in the public schools. For Dewey the question is 


29 Lekachman et al. The Churches and the Public (i960). 
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a matter of public policy arrived at by a thorough investigation of 
the circumstances of the proposed legislation. The public may choose 
to support or hinder the operations of any private association— 
church, labor union, or business concern—when it judges that the 
indirect consequences of their action is such that it accrues to the 
public benefit or causes public harm. He would not support the 
doctrine of an impenetrable wall of separation if this was to preclude 
a sober public appraisal of the social consequences of private corpora¬ 
tions. The public is not aiding religion per se; it is bringing about 
consequences in the public interest. In general, then, there seems to 
be no impossible barrier to public aid to educational institutions with 
religious affiliations. I emphasize “in general ’ 5 because the final deter¬ 
minant of the wisdom of this kind of assistance will depend on a very 
scrupulous assessment of the exact functions of the institution in ques¬ 
tion and the nature and methods of the projected aid. For Dewey, 
public aid to denominational schools stands or falls on intelligent 
public planning rather than on a sterile trading of polemics about 
separation. 

The obvious strengths of Dewey’s position have been commented 
on in the course of this analysis. I would sum them up by emphasiz¬ 
ing again the “practicality 55 of his position in the full sense of that 
word for a pragmatist. There is a healthy realism in his position 
which calls forth intelligent effort in the attempt to solve matters of 
social concern. By directing our attention to the facts of political and 
social life, he moves us away from theoretical debates which prevent 
a creative solution to problems of common concern. It now remains 
to comment on two apparent weaknesses in this approach to politics 
—weaknesses which are directly related to dimensions of the problem 
which might be called “religious 55 in some fashion . 30 

Dewey would have us believe that a public is generated when the 
indirect consequences of private action for good or ill are recognized 
and brought under conscious control. It seems to me that this is true 
only under a prior condition to which he does not allude, namely 
that the parties, private and public, are already included under some 
overall concept which establishes that all individuals share a common 

80 1 gratefully acknowledge my indebtedness to John Ziegler, Visiting Pro* 
fessor of Philosophy at Middlebury College, for pointing up these problems in 
Dewey’s approach. My only regret is that my treatment of these issues is not as 
succinct and perceptive as his own. 
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status. I may recognize perfectly well that my private action has 
indirect consequences which are in some sense unfortunate for others 
but decide that these outsiders are truly owfside—slaves, barbarians, 
Jews, Negroes. I judge that there is an “ontological gap” such that 
their distress is no more concern of mine than the distress of beef 
cattle to my interest in red meat. De facto such situations need not 
turn out badly. Slaves have been tenderly cared for by masters for 
the masters’ own interests—even cattlemen improve the breed. Or, 
conversely, the outsiders may recognize their plight and seize power 
in order to control affairs for the better. What does not arise, how¬ 
ever, under such a situation is the generation of the public with its 
processes of law and right. The collection of peoples may find a 
harmonious balance of power but fail to attain community. Appeals 
to common brotherhood under God or Reason will not by themselves 
form a political community; a net of causal consequences of trans¬ 
actions is necessary for that. But without these high level appeals to 
some sort of commonality, a stable order of powers may be set up— 
father-son, master-slave, lord-peasant—which gives the appearance of 
a state without the undergirding of a public. 

One can suggest, then, that the function of religious appeals to 
common brotherhood when taken in a nonliteral fashion effect the 
establishment of publics. These appeals are necessary, but not suffi¬ 
cient, causes—we must add to them a realistic structure of power 
before an actual state is brought into being. We may assume that all 
men are brothers or that Reason is universal. Practically, however, 
we can exercise jurisdiction only within the scope of our ability to 
understand and control the consequences of our actions. When, 
through improved communication techniques, we are able to under¬ 
stand more broadly and act more widely, older limited sovereignties 
are placed in jeopardy. Dewey’s notion of the public is indeed a 
practical notion for how to act once a community is established, but 
I see no necessary reason for believing that without some ideal notion 
of the common status of “the outsider” that a public will be estab¬ 
lished. Thus brotherhood, which when taken literally suppresses a 
public order by denying any ontological outsiders, when taken analog¬ 
ically, separated from its roots in the affective structure of the family, 
may bring the outsider within the range of those to be considered 
when taking action. 

The second line of difficulty in Dewey’s analysis involves a curious 
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kind of faith which seems to be the sheerest idealism. In 1928 Dewey 
published an appreciation of Justice Holmes in the New Republic 
which he headed up with a quotation from Holmes that ended as 
follows: [T]he best test of truth is the power of truth to get itself 
accepted in the competition of the market. . . . That at any rate is 
the theory of our Constitution. It is an experiment, as all life is an 
experiment. 55 81 Dewey goes on to comment: 

The Constitution is an experiment, as all life is an experiment. . . . 
[According to the framework of our social life, the community, the 
“people” is, through legislative action, the seat of social experiment 
stations. If Justice Holmes has favored giving legislative acts a broader 
and freer leeway than has, in repeated instances, commended itself to 
fellow judges, it has not been because he has always thought the 
specific measures enacted to be wise. . . . Nor is his attitude due to a 
belief that the voice of the people is the voice of God, or to any 
idealization of popular judgment. It is because he believes that, within 
the bounds set by social life (and every form of social life has a 
limiting structure), the organized community has the right to try 
experiments. 82 

That the legislature representing the general society is the best “social 
experiment station 55 is defended on the ground that “the intellectual 
humility of the scientific spirit recognizes that the test can only be 
found in consequences in the production of which the largest num¬ 
bers engage. 55 88 

I can only regard this entire position on Dewey’s part as a piece 
of unsubstantiated faith. His opinion about the need for numbers to 
confirm experiments is a very dubious interpretation of scientific 
method. It completely ignores the role of expertise and precise pro¬ 
fessional training before one even knows when an experiment is an 
experiment for something and whether or not it actually proves any¬ 
thing or not. People had seen apples fall from trees for years; Newton 
was a great scientist because he saw this as a proof for something 
and that required genius and special competences. Dewey’s general 
faith that intellectual inquiry will continue and that it will be success¬ 
ful is probably salutary in its social consequences, but a faith it is no 
more nor less. History gives us no firm foundation for such a belief. 
John Stuart Mill, who held in essence the same libertarian views as 


31 Character and Events at 100. 


82 Id. at 102. 


™Ibid. 
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Dewey, remarked: "It is a piece of idle sentiment to believe that 
truth as truth can persevere against the dungeon and the stake.” 
To which a commentator makes the judicious addition: “It is equally 
idle to suppose that truth can long prevail against provocation, 
slander and vituperation.” 84 

The need for precision, here, is illustrated by the dilemma of 
Justice Frankfurter, who found himself classed as a conservative in 
his later years for following the libertarian views of Holmes applauded 
by Dewey. Quoting James Bradley Thayer, Justice Frankfurter 
states his notion of judicial review: 

If the decision in Munn v. Illinois and the ‘Granger Cases, 5 twenty five 
years ago, and in the ‘Legal Tender Cases, 5 nearly thirty years ago, had 
been different; and the legislation there in question, thought by many 
to be unconstitutional and by many more to be ill-advised, had been 
set aside, we should have been saved some trouble and some harm. But 
I venture to think that the good which came to the country and its 
people from the vigorous thinking that had to be done in the political 
debates that followed, from the infiltration through every part of the 
population of sound ideas and sentiments, from the rousing into activity 
of opposite elements, the enlargement of ideas, the strengthening of 
moral fibre, and the growth of political experiences that came out of it 
all,—that this far more than outweighed any evil which ever flowed 
from the refusal of the court to interfere with the work of the 
legislature. 35 

To Thayer’s views Mr. Justice Frankfurter appended one of his most 
famous dicta. “Our constant preoccupation with the constitutionality 
of legislation rather than with its wisdom tends to preoccupation of 
the American mind with a false value. . . . Such an attitude is a 
great enemy of liberalism.” 36 

These words of Mr. Justice Frankfurter are found in his powerful 
dissent to the reversal of the Court of the position taken in the Gobitis 
case, which was concerned with whether a person could be required 
by the legislature to take the oath of allegiance to the flag despite 
religious scruples without violating the free exercise clause. Frank¬ 
furter leaves no doubt that he considers the legislation in question 
unwise, but he does not feel that the Court can rule the action 

34 Quoted and commented on in Britton, John Stuart Mill io 6 (1953)* 

35 West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624 , 668-69 ( ! 943)- 

36 Id. at 670 . 
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unconstitutional. Such cases pose the gravest problems for libertarians 
of the Dewey-Holmes variety since freedom of speech and belief is not 
simply one among many social policies that could be adopted. It is 
the keystone to the very notion of “experimentation” in social action. 
Freedom of thought is a methodological principle of democracy. 
Thus, while the legislature may enact various types of substantive 
foolishness—the cases cited in the quotations from Thayer are not 
civil liberties cases—one could interpret the opinion of the majority 
of the Court as holding that foolishness cannot be allowed to inter¬ 
fere with the methodological principle of freedom of belief. One is 
hard put to accept the notion that the Constitution is an experiment 
in the fullest sense. One might better see it as the “logic” of legisla¬ 
tive practice. 37 At least the Bill of Rights might be so interpreted. 
It establishes rules for carrying on political debate and action. Any¬ 
thing may enter into the arena but the rules themselves are not to 
be legislated against. One may freely enact anything except legislation 
restricting freedom of debate. 

The founder of pragmatism, Charles Saunders Peirce, was greatly 
troubled by the lack of “ontological” grounding for the libertarian 
faith that truth would win out in the long run. He devised a theory 
of what he called “agapastic evolution” to give a final metaphysical 
guarantee to the process of social expansion that is central to prag¬ 
matism. 88 Dewey’s faith lacks any such footing and one is hard pressed 
to recover the spirit that animated his glowing review of Holmes. It 
would seem that a more sensible alternative than mere faith would 
be the recognition of the special nature of methodological principles 
and a conscious effort to control efforts to subvert them. Such an 
alteration will introduce not only some disturbing antilibertarian ele¬ 
ments but Plato’s old problem of who shall guard the guardians. 
Nevertheless it seems better to recognize the need for action than to 
trust in providence. It is curious that Dewey who was so quick to 

87 Perhaps it is not irrelevant to note that Dewey’s own account of logic and 
mathematics in his works on the nature of science have always seemed to ob¬ 
servers the least satisfactory parts of his views. One feels that logical rules and 
mathematical formulae are something more than the distillation of many experi¬ 
ments. For some acid comments on Dewey’s logic from a philosopher of a differ¬ 
ent stripe see Bertrand Russell, Dewey’s New Logic in Schilpp, The Phi¬ 
losophy of John Dewey 137 (2d ed. 1951). 

38 Peirce, Evolutionary Love in Philosophical Writings of Peirce c.27 
(Buchler ed. 1955)* 
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criticize laissez-faire in the market-place was so quick to accept 
Holmes’ laissez-faire metaphor for the market place of ideas. 

We could say that certain religiously based notions of man and 
community have shown a firmer grasp on the facts of the case than 
Dewey. As we saw in the problem of the generation of the public, it 
is necessary to arrive at a prior notion of a kind of absolute common 
status for all parties in social interaction. So one could draw the 
limits of social experimentation at the point where these experiments, 
whether for good or ill, cross the “God-given rights” of individuals. 
The Constitution, then, is not simply an experiment; it is a docu¬ 
ment which sets certain parameters on all experiments. No matter 
whether one tries to justify these parameters reflexively because of 
their absolute necessity for experimentation itself, or atomistically 
because of the given character of individuals or by deducing them 
from God’s will, still one has introduced a dimension into the Dewey- 
ian framework which is not obviously present in his discussion of the 
public. One is assuming that there is a commonality of men prior to 
the generation of publics which not only makes this generation possi¬ 
ble but limits in certain ways the scope of the public. Thus one 
arrives at “absolutes” which resist the process of experimentation and 
the scope of public action. The right to the free exercise of religion 
may well be one of these absolutes, and sovereignty of the public 
may be disallowed. Different theorists have different notions about 
what is absolute and what is subject to experiment, but that some 
distinction is necessary seems apparent. Once this distinction is ad¬ 
mitted the formal possibility for the tragic conflicts and dilemmas 
that have marked man’s communal history exists. This adjustment in 
Dewey’s theory is more than minor. Just how far it undercuts the 
entire analysis could be a subject for still further inquiry. The theory 
remains a powerful one, however, in its call for intelligent inquiry 
about public concern despite the final caveats. 
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Population Control: Civic 
and Constitutional Concerns 


The Question as Controversy 

The press reports that a controversy over government birth control 
is raging in the land, 1 but the press is wrong. Some people who have 
been interested in the question have been raging, 2 but the controversy 
has not. The controversy is dead, and government birth control pro¬ 
grams are here to increase and multiply. Their proponents have won 
a spectacular victory; their potentially large opposition has not so 
much suffered a defeat as been unaware of it. The situation, however, 
needs evaluating, first of all, as an event having potentially strong 
effects upon interreligious peace. 

In considerations of religion and the public order, the civil peace 
and the keeping of it are important. Certainly the focus of American 
church-state relationships today should be more upon making hinges 
and joints to connect group and group (and lubricating these) than 
upon perfecting the political efficiency of our separate parts. If the 
byword in intergroup relationships today is “understanding,” under¬ 
standing implies not only the comprehension of the other party’s case, 

William B. Ball is a member of the New York and Pennsylvania bars and 
general counsel to the Pennsylvania Catholic Conference. 

1 For a summary of the conflict in the winter of 1966, see Sharp Retorts 
Greet Birth Control Statement , The Catholic Messenger, Nov. 24, 1966, p. 1. 

2 See, e.g ., full-page advertisement of the Hugh Moore Fund, N.Y. Times, 
Dec. 18, 1966, Sec. 4, p. 14E. 
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but a willingness to communicate our own understanding of our own 
case. Religious leaders are coming around to this understanding of 
understanding slowly. Some undoubtedly feel that a self-evident case 
is only weakened by explanation, while others perhaps feel that state¬ 
ments by top religious leaders—like statements by leaders of state—are 
best suited to the dignity of office of the spokesman when expressing 
simply principles and conclusions. 3 Some such expressions, however, 
may contain accusations, or confront the belief or practice of an 
important segment of the community, or call for social or political 
action. It should be de rigueur, in such instance, that before, as a 
part of, or after the pronouncement, the whys, the arguments, the 
evidence, should be brought forth—if not by the spokesman, at least 
by his organization. Otherwise, particularly where religious leaders 
speak (and especially where they speak to a religiously plural society), 
it is possible that their unexplained pleas will appear arbitrary, as 
attempted religious or moral impositions. This can be harmful to 
interreligious peace—a peace that is eminently worth having. 

On November 14, 1966, the Catholic bishops spoke out against 
governmental promotion of birth control. 4 Their lengthy statement, 
which will be examined below, defended certain freedoms of families, 
called upon government to foster good social and economic condi¬ 
tions for family life, and then spoke paragraphs of warning against 
the activity of government in promoting birth control. The bishops 
saw such activity as a threat to rights of privacy, to personal and 
familial freedom, and they called for “a clear and unqualified separa¬ 
tion of welfare assistance from birth control considerations.” They 
said that “government activities increasingly seek to persuade and 
even coerce the underprivileged to practice birth control.” They 
called for popular action in opposition to birth control programs at 
every level of government. 

This statement was an argument, complete in itself, but by virtue 
of its assertions it plainly opened the door to a national debate. This 
debate was never forthcoming. The statement was at once taken 
under fire, with volleys of questions and accusations being directed to 
-the bishops following November 14. The questioners were left beg¬ 
ging, and the accusers unrefuted. The public—and the specially 

3 See, e.g., reference to population control in President Johnson’s State of the 
Union Message to the Congress, Jan. 10, 1967, 113 Cong. Reg. 29* 

4 Statement, Government and Birth Control, in U.S. Bishops Speak 3 (1967). 
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exhorted Catholic public—having been called to “oppose vigorously 
and by every democratic means” state and federal promotion of birth 
control—were left with nothing but the dying echo of the trumpet 
call. Far from being provided with any sort of detailed information 
on the issues by the statement’s authors who had raised them, or 
guidelines to the action sought, the Catholic laity of the United 
States never heard another word about the whole subject. 

This surprising refusal or neglect to attempt to make the bishops’ 
case before the American public was unfortunate in two ways: while 
default in the defense of the statement went far to permit discredit¬ 
ing of what the bishops had said on the government birth control 
issue, it also unnecessarily created the impression that having “laid 
down the law” and hurled a threat in the teeth of public adminis¬ 
trators who were programing birth control, nothing more need be 
said. Eloquent though the statement had been, a cast of ipse dixit 
would attach to it unless an effort were carried out in forums of 
opinion and broadly in the community to attempt to persuade the 
public of the reasonableness of the statement’s assertions. Such an at¬ 
tempt would not have added fuel to flames: good argument usually 
reduces anger and dilutes bitterness. It is the fiat—unexplained and 
unknown in terms of what political threats it may conceal—that trig¬ 
gers the fears which trigger wrath. 

It should have been realized that some explanatory follow-through 
was peculiarly demanded in this situation, since birth control, as a 
private practice, is most popular, and since the new governmental 
activities promoting birth control growingly enjoy a presumption of 
beneficence in the United States. The ready identification of the 
bishops’ statement with Catholic doctrine on the morality of contra¬ 
ception was perhaps initially unavoidable. 6 Due to the fame of the 

6 Roman Catholic opposition to repeal of statutes penalizing the practice of 
birth control, the sale of contraceptives, etc., upon the ground that contraception 
is immoral has been the subject of widespread discussion in the United States 
during recent decades. See generally Bromley, Catholics and Birth Control 
< i 9 ^ 5 ) ; Pfeffer, Church, State, and Freedom (rev. ed. 1967) 230-32. 
Heightening public attention at the present time to the question of the morality, 
under Catholic doctrine, of contraception has been the appointment of a Papal 
commission to examine into the question. In 1959, in their statement on popula¬ 
tion, Explosion or Backfire?, the Catholic bishops had stated that “the promo¬ 
tion of artificial birth prevention is a morally, humanly, psychologically and 
politically disastrous approach to the population problem.” While giving social, 
political and psychological reasons in support of this conclusion, the bishops 
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“Catholics-and-birth-control” question (traditionally a question of 
the morality of contraception), it was easy for the casual listener to 
assume that this was naturally what the bishops, in their November 
14 statement, were talking about—or that that was what they were 
really getting at, this time under the thinnest guise of a supposed 
concern about governmental invasions of the privacy of the poor. 8 

It can at any rate now be concluded that the default of the 
Catholic Church (or of Church staff officials whose duty it is to carry 
forward policy) on the subject of government birth control program¬ 
ing may prove to have been of historic moment because the Catholic 
Church alone, among all bodies in the American society, probably 
possessed the means to bring government birth control into public 
question and to cause its proponents to attempt to make their case 
for it. Without regard to die issue of whether the programs in ques¬ 
tion are for ill or for good, the result of such inquiry and such shift¬ 
ing of the burden of proof, so to speak, might have been a rejection 
of the programs by the public, or a careful circumscription thereof. 
As matters stand now, it will be seen that what began as a plea by 
pro-govemment-birth-control forces amply to “make available” 
(through government help) birth control services “to those who need 
them but can’t afford to pay for them” 7 may result in something far 
different and with little dreamt of social consequences. 

The pro-govemment-birth-control forces, on their part, appeared 
well content to avoid debate or dialogue upon the issues twice raised 
publicly 8 by the Catholic bishops. The Department of Health, Edu¬ 
cation, and Welfare, which, in June, 1966, pledged its vigorous 
support for birth control programs, 9 at the same time announced 
that it would sponsor “a series of regional and State meetings” to 


had asserted their “fundamental reason” to be the fact that artificial birth pre¬ 
vention is violative of God’s law. 

6 For discussion of the point see Ball, Government Birth Control: Reply to 
George M. Sirilla, S.J. , 12 Catholic Law. 203 (1966). 

7 The phrase is of universal currency today. 

8 On August 24, 1965, through testimony of the author, Hearings on S. 1676 
Before the Subcommittee on Foreign Aid Expenditures of the Senate Committee 
on Government Operations , 89th Gong., 1st Sess., pt. 2-B at 1295 (1965); 
and in the statement, Government and Birth Control, supra note 4. 

8 See, Address of Wilbur J. Cohen, Under Secretary of Health, Education, 
and Welfare, Family Planning: One Aspect of Freedom to Choose , Health, 
Education, and Welfare Indicators, June, 1966, p. 1. 
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discuss “service requirements, training needs, and scientific factors 
entailed in family planning programs throughout the United States” 
and “to inform State and local governments, as well as local institu¬ 
tions, as to what help they can get from the Department in develop¬ 
ing family planning programs.” While Catholic diocesan officials 
throughout the land were subsequently invited to participate in these 
meetings, in no instance were they, or any known advocates of the 
bishops’ position, offered roles as principal participants in any of the 
meetings. The principal speakers at the regional conferences were, 
without exception, persons favorable to government-sponsored birth 
control programs. This was, of course, entirely in keeping with the 
objectives of the meetings, as clearly announced by the Department. 
While the meetings undoubtedly served to advance their stated ob¬ 
jectives, they did not offer scope to what had emerged as an impor¬ 
tant point of view on government birth control activity. Thus they, 
too, failed to advance full discussion of the issues, representative of 
all major points of view in the community. 

The response of numerous critics of the bishops’ statement, follow¬ 
ing its issuance on November 14, is analyzed below, but (considered 
solely as relating to the quality of the public discussion of the issues) 
has consisted mainly of efforts to put the bishops upon their proof, 10 
accompanied by much denunciation of the bishops’ position. While 
some of the most vehement denunciation of that position appeared in 
Catholic journals, much of it came from leaders of other religious 
faiths 11 some of whom had been closely identified with the interfaith 
dialogue. 12 

It may be said that the intervention of the Catholic bishops in the 
government birth control issue has resulted in a most serious inter¬ 
religious rupture, harm to a fragile ecumenism, and even a relighting 
of old fires of anti-Catholic hostility. The essential question is not, 
however, the rupture: no principle of ecumenism commands religious 
leaders to remain silent where conscience commands them to speak 
out in the name of the good of the community. The charge which 

10 See, e.g., editorial. The Prelates’ Accusation, New York Times, Nov. 17, 
1966, p. 46. 

11 See, e.g., editorial. Did the Bishops Blunder?, The Christian Century, Nov. 
30, 1966, pp. 1464-65. 

12 E.g., Robert McAfee Brown, in signed statement sponsored by the Hugh 
Moore Fund, New York Times, Dec. 18, 1966, Sec. 4, p. 14E. 
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has been made, that the bishops 5 statement of November 14 con¬ 
stituted an attempt to impose upon persons of other faiths Roman 
Catholic teachings on the morality of contraception through disabling 
government to provide family planning services, 13 shows lack of ac¬ 
quaintance with the background of the statement and, in fact, with 
the statement itself. 

First, the statement can certainly be regarded as a logical develop¬ 
ment of views earlier expressed by the American hierarchy upon the 
integrity of the family, 14 the inviolability of the right of generation, 1 ® 
the dignity of the individual, 16 and the need to delimit any activity 
of the state which has high potential for the dehumanizing of society. 17 
The statement could properly be described as simply an amplification 
of these themes. The statement’s particular attack on government 
birth control programs for the poor, in other words, can be seen in 
an established context of the concerns mentioned above just as readily 
as it can be said to use that context as a mere pretext for striking 
again at the issue of the morality of contraception. 

Second, the text of the statement, taken in its entirety, is, upon its 
face, a most detailed argument against population control qua popu¬ 
lation control and as against promotional activity by government to 
induce indigent people to limit their families. The statement thus 
can be ascribed to these concerns, and in view of that fact it must 
be admitted that the statement can stand on some basis other than 
the morality of contraception issue. Indeed, the statement received 
some very warm praise for its defense of the right of privacy, 18 while 
virtually every one of its critics, in the course of condemning the 

13 “To attack the modest efforts of welfare agencies of the government to 
disseminate birth control information and assistance is an attempt to inhibit 
intelligent public service programs and make them conform to the specific doc¬ 
trine of a specific creed. I decry and oppose such an attempt by Catholics or 
anyone else.” Rabbi Maurice N. Eisendrath, as quoted in The Catholic Messen¬ 
ger, Nov. 24, 1966, pp. i, 3. 

14 See The Pastoral Letter of 1919, in Guilday, The National Pastorals 
of the American Hierarchy, 1792-1919, 307, 311-314 (1923). 

1® See Explosion or Backfire?, Statement on Population Issued by the Bishops 
of the United States, 1959, p. 2. 

16 See Discrimination and the Christian Conscience, Statement of the Bishops 
of the United States, 1958, p. 1. 

m See Religion, Our Most Vital National Asset, Statement of the Bishops of 
the United States, 1952, p. 4 - 

is See editorial, The Bishops and Privacy, Washington Post, Nov. 16, 1966, 

p. A24. 
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bishops for not having documented their charges of governmental 
coercion of the poor, admitted that any such coercion would be 
undesirable. Thus they admitted the correctness of a major point of 
the statement; and that point is clearly independent of any question 
of the morality of contraception. 

Thirdly, birth control activity as a concern of government is some¬ 
thing very new in the nation, 19 and it should be thought at least 
conceivable that somebody in the United States might seek to evaluate 
this new activity from the point of view of concerns for human 
freedom. The fact that those who raised these concerns and there¬ 
under initiated the questioning of this major and novel activity are 
religious leaders should not disqualify their effort—even considering 
the fact that the same religious leaders had been notably preoccupied 
with a very different moral issue involved in the subject of birth 
control. 

Lastly, a word needs to be said in more general terms with respect 
to charges of “imposing morality.” Religious leaders characteristically 
seek to “impose morality” in the same and only sense in which the 
November 14th statement of the Catholic bishops can be said to have 
attempted to “impose morality.” In the areas of civil rights, nuclear 
warfare, the separation of church and state, the war in Vietnam, 
and capital punishment, religious leaders have passionately pleaded 
that specific civil consequences should be made to flow from moral 
presuppositions which these leaders have preached. The fact that a 
given religious group may be the only group holding a certain moral 
view should in no sense be deemed to preclude its speaking out. 
Catholics who have criticized the bishops 5 position on government 
birth control activity should be aware that, as an attempt to impose 
Catholic morality upon others, it is forseeable that the Catholic 
Church may soon be the only religious body possessing the belief that 
abortion should be considered morally unjustifiable where there is, 
for example, risk that the child would be bom with grave physical or 
mental defect. 20 Should the fact that they alone might so regard 
such abortion be deemed to preclude them from condemning it? 

The essential question vis-a-vis the bishops’ position is whether it 

19 See, Address of Wilbur J. Cohen, supra note 9 at 1,2. 

20 Such risks are given as grounds for justifiable abortion in Section 230.3(2) 
of the Model Penal Code of The American Law Institute. Model Penal Code 
Proposed Official Draft 189-90 (1962). 
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can be reasonably regarded as being in the interest of the good of the 
community. That, in turn, depends upon two things: (I) the rational 
basis for the charge by the bishops respecting the allegedly coercive 
nature of government birth control programing toward the poor, 
and (2) the rational basis for the proposal that government foster 
birth control among the poor. The first is evidently important, because 
it is virtually the sole point selected for criticism by critics of the 
bishops’ statement. The second is important because the achievement 
of the common good may justify coercion, as has been seen in laws 
pertaining to traffic safety, health, or fair housing. While upon the 
first, the bishops are put upon their proof, upon the second, the 
proponents of government birth control are put upon theirs. If the 
charge of coercion, when examined, were even found baseless, sound 
public policy would still require that the installation of government- 
sponsored birth control programs should have clear and adequate 
justification. 

The Bishops’ Position and the Primary Questions 

The keystone statement of the bishops’ declaration is their own 
quotation from the Second Vatican Council’s Constitution on the 
Church in the Modern World: “For in keeping with man’s inalien¬ 
able right to marry and generate children, the decision concerning 
the number of children they will have depends on the correct judg¬ 
ment of the parents and it can in no way be left to the judgment of 
public authority.” 21 

The bishops asserted that government’s “stepped-up intervention in 
family planning” 22 had prompted them to recall the foregoing “warn¬ 
ing” by the Council. They then said that freedom to determine 
family size may be undermined, not only through such social factors 
as poverty and disease, but particularly where “persons or agencies 
who control welfare benefits or represent public authority, presume 
to influence the decision as to the number of children or the fre¬ 
quency of births in a family.” 23 

At this point in their statement, the bishops felt it necessary to 
provide definition of the concept of parental freedom to determine 
family size, perhaps lest a shorthand description of this as a “freedom 

21 Government and Birth Control, supra note 4, at 4. 

22 Ibid. 23 Id. at 5. 
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of choice” be taken to mean a freedom of choice between state- 
prescribed birth control methods. The latter view of free choice the 
bishops rejected as “a narrow concept of freedom,” 24 adding that 
they felt birth control not to be a matter of “universal obligation.” 25 

While the statement then moves on to the particular charges which 
have been the source of so much comment, it may be ventured that 
the chief focus of all comment should be the two main assertions of 
the bishops up to this point: (i) that decisions as to the number of 
children people will have “can in no way be left to the judgment of 
public authority,” 20 and (2) that such freedom of decision is “under¬ 
mined” where welfare agencies or public officials “presume to in¬ 
fluence ” 27 such decision. It is submitted that, before arraigning the 
bishops on charges of lack of “documentation,” 28 “proof,” 29 “evi¬ 
dence,” 80 or “specificity” 81 in their statement, critics of the statement 
should address themselves to these two points. They ought, in other 
words, to tell the public: (1) whether they believe that a decision as 
to family size may, in any way, be left to the judgment of public 
authority (and, if so, in what way) and (2) whether they believe 
that persons controlling welfare benefits or representing public au¬ 
thority participate in that judgment if they attempt to influence such 
decision. 

Here, it is believed, is the heart of the matter, the philosophic 
questions which are antecedent to any such questions of fact as 
whether coercive tactics are actually being employed in this or that 
publicly sponsored birth control program. Unhappily, the limits of 
the role of the public authority in respect to the matter of the judg¬ 
ment in question are left largely undefined by the proponents of 
government sponsorship of birth control programs for the poor. A 
confusion is created by virtue of two points which they simultaneously 

*« Id. at 6. 25 Ibid. 2 « Id. at 4. 22 Id. at 5. 

28 See, e.g., Gallagher, What Happened in D.C. Last Week?, Catholic Re- 
view, Nov. 20, 1966, p. 5. 

29 See, e.g., Boyle, Critique of Birth Control Lacked Hard Facts, Catholic 
Messenger, Nov. 24, 1966, p. 7. 

30 See, e.g., editorial, Birth Control is Voluntary, Pittsburgh Post-Gazette, 
Nov. 18, 1966, p. 17. 

314 ‘The most serious misunderstandings will almost inevitably result from lack 
of clarity and specificity in the statement of the Catholic bishops of America 
issued on Nov. 14.” Robert F. Drinan, S.J., as quoted in the National Catholic 
Reporter, Nov. 30, 1966, p. 1. 
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advance: (i) that population control is a necessity, and (2) that 
no coercion must be exerted in achieving it. I speak here of a “con¬ 
fusion,” not of a necessary conflict between the two points. At least 
in the abstract, it is possible to envision a population control which is 
voluntary—that is, one in which masses of individual persons prac¬ 
tice family limitation and where all of them do so completely in 
response to an autonomous judgment that they wish to. Looked at 
from the point of view of government, this could involve either no 
governmental activity at all, or it could involve solely a faithful 
adherence to the much touted prescription for government action in re¬ 
lation to birth control programs for the poor: to “make available birth 
control information for those who need it and can’t afford to pay 
for it.” Confusion arises out of the fact that there are substantial 
reasons for doubting that the “make information available” program 
is remotely the kind of program which the proponents of government 
birth control programs actually seek (even allowing so extraordinary 
a meaning to attach to the word “information” as to deem it to 
include the furnishing of materials and of instruction in how to use 
them). It must therefore be asked: what kind of program do the 
proponents seek? Then further questions are posed: will such pro¬ 
grams prove coercive? If so, is such coercive effect justifiable in the 
light of the benefits to the common good which it is reasonably 
expectable will be derived from the program? 

In attempting to answer these questions, caution must obviously 
be taken in speaking of “the proponents” and “the programs.” There 
are differences in the structure and scope of programs now taking 
place under local, state, and federal sponsorship, and there obviously 
may exist some difference in view among proponents of government- 
sponsored birth control programs as to what the scope of the pro¬ 
grams should be. Nevertheless, examination of the mass of testimony 
presented thus far at the Gruening Committee hearings (the most 
extensive public hearings thus far to have taken place on government 
birth control activity), 32 as well as examination of hundreds of 
articles, policy statements and other public testimony on the subject, 
reveals a movement in the United States whose program at the least 
calls for local, state and federal governmental funding of, fostering, 

32 See Hearings on S. 1676 Before the Subcommittee on Foreign Expenditures 
of the Senate Committee on Government Operations, 89th Gong. 1st Sess., pts. 
i-5 (1965), 2nd Sess., pts. 1-5A (1966) (hereinafter referred to as Hearings). 
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and/or operating of projects among the poor, as a part of health 
or welfare services, designed to popularize family limitation among 
the poor and to provide birth control materials and services to them. 
Although, of late, statements favoring such programs have been care¬ 
ful to expressly state that coercion must be avoided, there has been 
little discussion of the coercion issue. 


The Coercion Issue 

Coercion Arising from Calls for Population Control 

In predicting just how a social program will in fact be carried out 
it is legitimate to inquire into exactly what its proponents expect to 
accomplish. With respect to birth control programing by government 
the administration and impact of programs intended to achieve per¬ 
sonal health benefits should differ widely from those intended to 
operate as a population control program. Although, as will be seen 
below, considerable difficulty is encountered in the effort to classify 
birth prevention techniques as “health” measures (they are some¬ 
times described as such in a vague, nonmedical sense of some sort of 
“societal” health 33 ), a birth control program designed to provide 
such personal health benefits would appear to carry a lower potential 
for pressuring the poor than a program (whether legally classified as 
a “health” program or not) whose intended aim is the reduction of 
population levels. It would seem only logical to say that if the aim 
of a program is to save mankind from imminent disaster, the pro¬ 
gram should be pursued with a method and zeal altogether distin¬ 
guishing it from a program whose only aim is the personal comfort 
of those choosing to obtain an ordinary health benefit. Since few of 
the existing programs contain really specific limitations against forms 
of pressuring the indigent to become informed about, or to carry 
out, birth prevention, the general understanding of the intendment 
of the programs becomes important to consider. 

The main aim of birth control programing in the United States 
appears indeed to be to save mankind from imminent disaster—the 
expected population deluge. While some emphasis is placed upon the 

83 E.g., Chapter III, Section B, p. la, Maine Public Assistance Policy Manual, 
Mar. i, 1966. 
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aim of improving individual health through family limitation, the 
principal argument backing a major role for govemment-sponsored- 
or-financed birth control programs is that unless the world population 
growth rate is drastically cut, mankind is faced with disaster un¬ 
paralleled in its history. 

While a few quotations cannot convey the full effect of the now 
widespread literature pressing this view, the following statements are 
representative of it and can, if heeded, create nothing but a psy¬ 
chology of the most extreme emergency in the face of the most 
swiftly descending total catastrophe. So to describe these writings is 
by no means to characterize them as hysterical. They are now a strong 
factor in American public opinion; the question for the moment is 
not whether the statements are correct but rather what government 
policy they inevitably invoke. 

Senator Ernest Gruening, in his opening statement as chairman 
of the Senate subcommittee which has been conducting hearings on 
the “population crisis,” warned: “If our population growth does not 
stabilize, we may reasonably assume that we will lose the freedoms, 
privileges, and good life we enjoy today.” 34 Representative Morris K. 
Udall, described by Senator Gruening as a “pioneer” in the field of 
population control, has called population a “time bomb” and com¬ 
pared present population growth to a “floodtide” which “wreaks 
havoc.” 35 He stated in 1964: “This presidential year we shall debate 
medicare, civil rights, big government, control of nuclear bombs, and 
all the rest. But looking ahead three or four presidential elections, I 
venture to predict that the population bomb may soon overshadow 
all the other issues.” 36 

Senator Joseph S. Clark, long an advocate of government birth 
control activity, at the Gruening Committee hearings spoke of the 
population explosion in these terms: “In my opinion, with the excep¬ 
tion of the problem of war and peace, this is the most critical matter 
which confronts our country today.” 87 

Dr. John Rock, a leading exponent of population control, foresees a 
disastrous transformation of human society as a result of uncontrolled 
population growth: “The time has come for all Americans to face 
the fact that unchecked expanding of human numbers seriously 


84 Hearings, pt. 1 at 11 (1965). 

85 Id. at 64. 86 Id. at 68. 37 Id. at 76. 
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threatens the future of mankind, and threatens the life of man as we 
know it today on this planet.” 88 

Reflecting upon Dr. Rock’s statement, Senator Frank E. Moss, a 
sponsor of Senator Gruening’s population control bill, S. 1676, said 
that “an unchecked population growth into the next century and 
beyond will in the end cause indescribable human misery.” 80 To the 
failure to check population he had already linked world famine, 
houselessness, tyranny, and war. 40 

Describing himself as a “demographic Paul Revere” who for a 
long time had cried in the night, “The people are coming—hundreds 
of millions: billions of them,” 41 Robert C. Cook, president of the 
Population Reference Bureau, has similarly predicted every sort of 
social evil as the result of the population explosion, 42 adding: 

The population crisis is world-wide and it is going to need all of the 
skill and imagination and available resources to lick it in the time 
available, which is very short Nobody knows just when the point of 
demographic no return will be reached in the stress areas, but it is not 
far in the future. It is that moment when mushrooming population 
growth makes disintegration and despair unavoidable. 43 

General William H. Draper, Jr., vice chairman of Planned Parent¬ 
hood-World Population, envisions population as a “bomb” which 
must be defused “so that mankind does not multiply itself into 
oblivion.” 44 General Draper said that if the population rate is not 
slowed down, “our grandchildren may well find life on this planet 
intolerable. Like cancer cells multiplying in the human body, it will, 
unless slowed down, destroy our present day civilization just as surely 
as would a nuclear conflict.” 45 John D. Rockefeller, III, chairman of 
the board of the Population Council, testifying before the Gruening 
Committee, said that “no problem is more urgently important to the 
well-being of mankind than the limitation of population growth. As 
a threat to our future, it is often compared with nuclear warfare.” 48 
Secretary of the Interior Stewart L. Udall has stated that unchecked 
population growth in the United States will result in shortages of 


88 As quoted at the Gruening hearings by Senator Moss. Hearings, pt. 1 
at 96. 

88 Jd. at 97. 40 Ibid. « Id. at 428. « Ibid. 48 Id. at 489-90. 

44 Hearings, pt. 2-A, at 62a (1965). 48 Ibid. 48 Id. at 831. 
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water, the need to “ration” recreation areas, and complete deteriora¬ 
tion of the quality of life in our society. 47 

From these expressions certain conclusions seem clear: (i) Birth 
control can scarcely be regarded as essentially a health measure; 
health is a lesser included purpose of the universal birth control pro¬ 
grams envisaged. Rather these programs are deemed to perform their 
primary function as constituting the indispensable weapon for the 
control of population levels. (2) Population control is totally impera¬ 
tive for mankind. (3) The magnitude of the threat to society posed 
by the population explosion renders population control a proper 
public, or governmental, activity. (4) The potential magnitude of the 
problem bars acceptance of any firm principle that population limi¬ 
tation through birth control is to be voluntary; in the face of the 
total disaster portended by the population explosion public policy 
can scarcely encompass the giving of unlimited sanction to personal 
option in family size, even though it would be desirable for all man¬ 
kind voluntarily to conform itself to some norms for family size con- 
sensually established as sufficient at least to ward off the main impact 
of the population explosion. Rather the public policy logically result¬ 
ing from the twofold claim that a total disaster threatens, reversible 
only by birth control, must be one which says, in effect: “Voluntary, 
if voluntary works, and if it works soon—compulsory otherwise.” 

Whether the voluntary approach will “work” leaves wide open the 
question of who will determine, and according to what standards, 
what is meant by “work.” This problem (to which further reference 
is made below) represents one of the great, empty arcades honey¬ 
combing the assumption of birth control as the answer to the assump¬ 
tion of population disaster. There is, at any rate, sufficient evidence at 
the present that the determination of family size is (in the eyes of 
proponents of government birth control activity) a matter so gravely 
affected by the public interest as to render completely unacceptable 
the position of the Catholic bishops, that decisions as to family size 
“can in no way be left to the judgment of public authority.” 48 

What is needed, however, at this juncture, is a genuine oppor¬ 
tunity for the American people to make a choice of public policy 
between these two alternatives. This choice cannot really be made so 
long as the population control program is befogged in euphemisms 


47 Id. at 947-951. 


48 Government and Birth Controlsupra note 4, at 4. 
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about personal “family planning, 55 promoted as merely a “make infor¬ 
mation available to those who want it” program, simplistically repre¬ 
sented as basic “hygiene, 55 or propagandized in the familiar grossly 
emotional imagery portraying the half-dead indigent mother of nine, 
“with another on the way. 55 This is not at all to say that these 
euphemisms and portrayals are dishonest: they in fact appear to be 
believed with an intensity characterizing a faith. Nor can such choice 
be made where opponents of government birth control activity at¬ 
tempt to create the impression that an aggressive army of state-backed 
welfare agents is about to be unleashed upon the poor with instruc¬ 
tions to twist arms and browbeat—“coming at the poor, 55 as one 
Catholic prelate stated in a radio interview November 14, “with 
food in one hand and a bunch of contraceptives in the other. 55 
Caricatures of this sort not only needlessly provoke ire; they in fact 
obscure the true nature of the danger over which they noise alarm. 
I think it a truth to say that by and large American proponents of 
population control want the entire program to be voluntary and do 
desire to see better levels of health achieved by families, as well as the 
many other good things that they predict will flow from large-scale 
family planning—a term which, to them, embodies a high ideal unify¬ 
ing public and personal responsibility. Consequently, the Catholic 
bishops jarred a nation’s sensibilities when they stated that “govern¬ 
ment activities increasingly seek aggressively to persuade and even 
coerce the underprivileged to practice birth control. 55 49 

The use of the term, “coerce, 55 has become the focus of most of 
the criticism of the statement which has ensued. 50 However, the in¬ 
ternal logic and dynamism of population control by family limitation 
implies the legitimacy of coercion. If our society employs coercion 
even to enforce esthetic zoning, it should not blanch at employing it 
to save mankind from the predicted total catastrophe of overpopula¬ 
tion. It could be pointed out that—responding to all sorts of different 
pressures, fears, threats, and dislikes—our polity has embraced in its 
law food rationing, epidemic control, war manpower controls, censor¬ 
ship, rent control, traffic control, price control, crop control, and 
dozens of other plainly coercive schemes. Yet the population control 
movement has not yet proceeded in this country to the point of 

« Id. at 8. 

60 Other significant areas of the statement ( e.g the privacy issue which it 
raised) were very little explored in the ensuing comment. 



POPULATION CONTROL [ 143 ] 

acknowledging the role that coercion logically would play in its pro¬ 
grams. What might be called the “mind” of that movement is in a 
state of becoming. It has not caught up with its own contradictions. 
It is less a conspiracy than a reaction. It sees the coming inundation; 
it thinks it knows, in general, what now has to be done; it is fran¬ 
tically working to get that done, and it is impatient with those who 
interfere by resisting the solution or saying that the solution will 
involve substantial evils. 

The bishops’ use of the term “coercion” must be viewed in light 
of these long-term tendencies natural to family planning programs. 
The use of the term was particularly appropriate because of some 
features of the programs immediately under consideration. The em¬ 
ployment of this concept must be seen (a) in terms of the broad 
spectrum of meanings by which “coercion” is properly defined, (b) in 
terms of the fact that the bishops saw government birth control pro¬ 
grams as programs dealing, not with society in general, but with a 
single and most subject class, namely, the poor, and (c) in terms of 
the extreme sensitivity which the statement manifested toward sexual 
and familial privacy. The interrelatedness, in the statement, of the 
three elements—coercion, the poor, and privacy—is striking. Each 
accentuates the other. The very prostration of the poor invests the 
governmental presence before them with a weight lacking in its rela¬ 
tionships to the general community. Rights of privacy are always 
accentuated where government is a potential invader; but the privacy 
of the dispossessed may call for special protection. 

Coercion as Arising from Expressions on Policy 

i. Defining coercion . Two matters are preliminary to consideration 
of the wide variety of meanings given the term “coercion”: first, the 
acknowledged propriety of coercion in many circumstances; second, 
the failure of the bishops to document their charge of coercion. 

Our society does not hold governmental coercion of human beings 
to be a necessarily evil thing; at least, both in morals and in con¬ 
stitutional law, we recognize such coercion as licit in many situations. 
It is only unreasonable governmental coercion to which we object— 
coercion too great in degree in relation to a proper object, or coer¬ 
cion of even the mildest degree, if it tends to an evil result. It is 
coercion of the latter type to which the bishops’ statement is directed. 
Putting aside, for the moment, considerations respecting an asserted 
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“evil result/’ it must be admitted that the measuring of a social 
tendency is at best an imprecise business: a tendency disproved in 
opinion polls may still be very real; a tendency proved in polls may 
not exist. Those who err in pointing out social tendencies may have 
based their errors on evidence; those who are proved dead right in 
their predictions may not have had a shred of evidence on which to 
go—but instead correct intuitions, or a remembrance of history, or 
evidence not admissible in court, but true and solid nonetheless. 

One of the most common criticisms of the bishops’ statement has 
been of its failure to “document” its charges of coercion. Following 
NCWC’s testimony of August 22, 1965, before the Gruening Com¬ 
mittee, it is reported that Secretary of Health, Education, and Wel¬ 
fare John W. Gardner had requested NCWC to bring to his attention 
any concrete examples of coercion of the poor in HEW birth control 
programs. Gardner stated that not a single complaint had been filed. 51 
James Reston, discussing this in his syndicated column, recited that 
NCWC had been invited “to provide any evidence that the welfare 
agencies were coercing poor families to practice birth control” and 
said that Secretary Gardner “insists that no such cases have been 
presented to him.” 52 The Catholic magazine Commonweal , correctly 
noting lame defenses of the bishops’ November 14 statement after it 
was issued, added: “One would think so serious a charge [of coer¬ 
cion] ought to be documented.” 53 

These criticisms overlook the fact that the statement was, in its 
nature, a declaration of principle and a public warning in terms of 
principle. As in the case of many state papers, the statement should 
not be necessarily deemed deficient by its omission of a supporting 
evidential record. Second, however, the “evidence” supporting the 
bishops’ charge cannot be realistically limited to documented case 
histories. The bishops’ critics on the “documentation” issue did not, 
it should be noted, state what kind or quantity or case history evi¬ 
dence of coercion would have satisfied these critics. Welfare recipients 
are not usually constitutional lawyers or persons well educated to 
their rights. They are not likely to come forward with complaints of 
coercion, not only because of that fearful weakness of “bargaining 

51 As reported in The Catholic Messenger, Nov. 24, 1966, p. 1. 

52 The Sunday Bulletin, Nov. 20, 1966, Sec. 1, at p. 20. (Emphasis supplied.) 

63 Commonweal, Dec. 2, 1966, p. 246. And see Boyle, Critique of Birth Con¬ 
trol Lacked Hard Facts, The Catholic Messenger, Nov. 24, 1966, p. 5. 
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position” on their part which is discussed later in this article, but 
also because here, as in many other situations, a person, though in 
fact coerced, may not know it. Secretary Gardner’s plea to “show us 
the cases” is most unrealistic: no indigent person is likely to come 
forward, crying “I was coerced!” and file a complaint to that effect. 

It must be stressed that the use of the proscription, “There shall 
be no coercion,” in governmental birth control regulations, is vir¬ 
tually meaningless. Much is made in public arguments at the present 
over such strictures in, for example, the Department of Health, Edu¬ 
cation, and Welfare’s policy statement on family planning. 54 Recita¬ 
tions such as this do not render a program noncoercive. Unless, in 
fact, they are elaborated into practical and specific guidelines, they 
are not capable of being carried out. A caseworker, for example, who 
is provided no working definition of “coercion” may well feel that 
only if he makes harsh threats to the welfare client, or denies the 
client food or money, is he “coercing” the client. Caseworkers may 
well believe that initiating discussion of birth control with the client, 
promoting birth control with the client, attempting to persuade the 
client to pursue birth control practices, leading and guiding the client 
in this area generally—for the client’s good and that of society—are 
practices which cannot possibly be described as “coercive.” 

54 The January, 1966, HEW policy statement on “Family Planning and Popu¬ 
lation Programs” recites: “Programs conducted or supported by the Department 
shall guarantee freedom from coercion or pressure of mind and conscience. There 
shall be freedom of choice of method so that individuals can choose in accordance 
with the dictates of their conscience.” 

Guidelines for family planning programs issued by the Office of Economic 
Opportunity, three months subsequent to the Catholic bishops* statement pur¬ 
ported to offer more specific protection against compulsion than OEO policy 
had previously expressed, by prohibiting giving of information where the client 
states it to be against his or her “moral, philosophical or religious beliefs,” or 
the giving of medical supervision or supplies where they have not been requested. 
The guidelines also state that use of family planning services shall not be a 
prerequisite to receipt of any other benefits under the Economic Opportunity 
Act. A warning sign, moreover, must be posted in family planning centers say¬ 
ing that no one is allowed to force the assisted person to participate in family 
planning programs. As will be seen, this well-intended protective regulation does 
not actually come to grips with the coercion issue as raised by the bishops. 
Their view of compulsion in the program did not center on fears that other 
program benefits would be expressly conditioned on participation in family plan¬ 
ning programs, or upon coercion as to method (relating to “moral beliefs**), or 
upon any idea that “medical supervision or supplies*’ would be thrust upon a 
person. 
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The Catholic bishops, as I have noted, pointed to the coercive 
tendency of the programs in question. They did not assert that the 
“coercion” posed by the programs amounted to coercion in law. 
Similarly, in the statement of the attorney who had spoken for 
NCWC before the Gruening Committee in 1965 on the same topic, 
no such assertion was made; rather, he said that the programs pre¬ 
sented a maximum “potential for coercion.” 55 The point of both state¬ 
ments was not that the programs were unconstitutional, but rather 
that they were bad policy because they presented evident dangers to 
constitutional rights. Nevertheless, the law of coercion is instructive 
in relation to the charges made by the bishops, and as will be seen, 
is supportive of their position rather than weakening to it. 

Coercion is a term of a broad spectrum of meaning in the law. 
Coercion, duress, and undue influence are closely related in legal 
definition . 66 In the law of contracts a finding of coercion, or duress, 
does not depend upon objective tests of what act or threat produces 
a state of fear, leading, compulsively, to given acts . 57 As has been 
ncfted in connection with duress: “Age, sex, capacity, relation of the 
parties, attendant circumstances, must all be considered. Persons of 
a weak or cowardly nature are the very ones that need protection.” 68 
Closely related is undue influence. The Restatement of Contracts com¬ 
ments : “Where one party is under the domination of another, or by 
virtue of the relation between them is justified in assuming that the 
other party will not act in a manner inconsistent with his welfare, a 
transaction induced by unfair persuasion of the latter, is induced 
by undue influence and is voidable.” 59 In the determination of undue 
influence, as in the determination of duress, the Restatement stresses 
the relationship of the parties. In its comment upon the foregoing 
definition of undue influence, the Restatement notes: 

The relationships that ordinarily fall within the rule are those of parent 
and child, guardian and ward, husband and wife, physician and patient, 
attorney and client, clergyman and parishioner. In each of these cases, 
however, it is a question of fact whether the relationship in a particular 
case is such as to give one party dominance over the other, or put him 

55 Hearings , pt. 2-B, at 1295 (1965). 

56 See Clark, Principals of Equity 538 (1937). 

57 See Restatement, Contracts § 492, comment a (1933). 

68 Ibid . 

59 Restatement, Contracts § 497 (1933). 
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in a position where words of persuasion might have undue weight 
and even though none of the relations enumerated above exist, if the 
relationship in fact was such that there was dominance or justifiable 
trust and confidence, the result is the same as if it were based on one 
of the relationships enumerated above . 60 

Influence, therefore, is considered “undue,” giving rise to rescission 
of contracts, where a relationship of confidence may be deemed to 
exist between the parties, and one of the parties is in a position of 
weakness in relation to the other, and where there is in fact unfair 
persuasion. No sound reason dictates a distinction (so far as the 
determination of undue influence is concerned) between the relation¬ 
ships particularly described in the foregoing discussion and the client- 
caseworker relationship in public assistance or antipoverty programs. 
And a coercive influence, arising from that relationship, would seem 
to be of greater social significance than a situation where such an 
influence was solely a matter of private law. Whether, in the client- 
caseworker relationship in which the caseworker uses persuasion upon 
the client to gain the latter’s agreement to limit his family, the 
influence will be deemed “undue,” will, of course, depend upon 
whether one regards the result of the coercion as evil or not. The 
Catholic bishops felt that the end was evil: they condemned any 
efforts of the public authority which would “presume to influence 
the decision as to the number of children or the frequency of births 
in a family.” 61 

American constitutional law similarly reveals sensitive concern 
upon the part of the courts in situations where individuals are placed 
in a relationship to government. It is of course, ridiculous to suggest 
that anyone has made the argument that all relationships between 
government and persons involve coercive elements. Yet, although the 
Supreme Court in its recent decisions on religion in the public schools 
held the practices in question violative of the “no establishment” 
clause of the First Amendment , 62 it surrounded this holding with 
extensive discussion of coercion. In Engle v. Vitale the Court pointed 
out the “indirect coercive pressure” resulting “when the power, pres¬ 
tige and financial support of government is placed behind a par- 

60 Id., comment a. 

61 Government and Birth Control, supra note 4, at 5. 

62 Engel v. Vitale, 370 U.S. 421 (1962); School Disk of Abington Township 
v. Schempp, 374 U.S. 203 (1963)- 
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ticular religious belief. . . .” 63 In the subsequent Schempp decision, 
the Court alluded to expert testimony in the trial record showing 
psychological harm alleged to be done to children by the religious 
practices there in question .® 4 The Court, stressing a doctrine of 
governmental “neutrality” in religion said that a reason for this 
neutrality was found in the “free exercise” clause of the First Amend¬ 
ment, which “recognizes . . . the right of every person to freely 
choose his own course with reference thereto, free of any compulsion 
from the state.” 85 It can even be argued that the Court’s formal 
holding, on the “no establishment” ground in these cases, was itself 
grounded on the expressed concern of the Court over coercion. The 
Court no doubt recognized that coercion, in the premises, was a 
matter most difficult of proof. It would be no simple thing to get 
child witnesses to provide reliable answers (in relation to public 
school religion programs) to such questions as: “Were you coerced? 
Did you feel the teacher made you or wanted you to recite the Bible 
verses?” Defendants in these cases argued vigorously that the pro¬ 
grams were not coercive, since any pupil might be excused from 
participation. In the Schempp case, the trial court had nonetheless 
found the practices compulsory since school attendance was compul¬ 
sory and since the exercises were conducted under the authority of 
the state . 68 Certainly it will not be argued that the poor do not come 
to public assistance programs other than through compulsion—the 
compulsion of poverty—that they do not then occupy a position of 
relative weakness in relation to the state, and are fully as dependent 
and as naturally susceptible to influence in that relationship as are 
children in schools, and that where an agency identifiable by the 
indigent client as the state promotes birth control with the client, 
there is as much compulsion, in the legal sense, as was found to exist 
in the prayer and Bible-reading cases. 

Advocates of a major role for government populational control 
activity often create confusion by presenting two contradictory pic¬ 
tures of the poor. In pleading that government move speedily on a 

63 Engel v. Vitale, 370 U.S. 421, 431 (1962). 

64 School Dist. of Abington Township v. Schempp, 374 U.S. 203, 209, 210 

(1963). 

65 Id. at 222. 

66 Schempp v. School Dist. of Abington Township. 201 F. Supp. 815, 819 
(E.D. Pa. 1962). 
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large scale for population control, they specify the poor as the target 
group for such activity. It is in the ranks of the poor (here, and 
in the underdeveloped countries) where the undue breeding is taking 
place. Typical of the reasons given for uncontrolled propagation by 
the poor is that given by Dr. Murray Grant, in a paper delivered at 
the Boston University Symposium on Population Growth and Birth 
Control: 

The poor and the very poor are likely to have limited eduation. This 
may even extend into illiteracy. It is therefore risky to assume that a 
public health message of information actually reached them, or if it 
did, that it was understood. Again, by their estimation, their lives are 
occupied with more pressing matters—they cannot be bothered with 
these seemingly unimportant items. 87 

Clifford C. Nelson, president of the American Assembly, expressing 
concern over the question of “quality” or society’s “stock,” states: 

. . . [W]e do know something about social quality, and in the United 
States, at least, it seems that the smaller the income the larger the 
number of children. We learn that the best educated segment of the 
population is replacing itself, as is the middle group, so-called. But 
the poorly educated or non-educated are breeding well above replace¬ 
ment level, and studies show that they have more unwanted children 
than the better educated. Large numbers of the under-educated are 
nonwhites among whom birth rates are about one third higher than 
those for whites.” 68 

The Southern Assembly’s 1964 report on “The Population Dilemma” 
speaks of the need for birth control services among the poor, “who 
lack either the means and/or the knowledge to exercise control over 
their family size.” 60 

A mass of similar statements describe the poor as “ignorant,” 
“careless,” not “wanting” the children they breed, too pressed by 
poverty to exercise “social responsibility” in limiting their families. 
Leaving aside the dark motif of eugenicism which runs through many 
of these statements as well as the correctness of their observations, 
they necessarily entail the conclusion: the poor are affected with the 
most thoroughgoing weaknesses of will, of intelligence, and of confi¬ 
dence. But, as the bishops’ statement so clearly implies, birth control 


67 Hearings, pt. 3-A at 1362 (1965). 


68 Id. at 1599. 


69 Id, at 1528. 
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programs cannot be premised on this kind of assessment of social 
need. Such an assessment views the presumed beneficiaries of these 
programs in a light that places them in an especially weak position 
in the presence of the caseworker, or the family planning agent. This 
is a situation in which disparity of status and position is so extreme 
that very little promotion indeed, on the part of such agent, will be 
needed in order that we may justly say that influence amounting to 
compulsion was exerted. 

As though anticipating this conclusion, population control propo¬ 
nents present a second, and wholly contradictory, image of the poor: 
that of self-reliant citizens well able to exert good judgment and 
make sound choices, if only given the right chance. Although the 
proponents generally admit, and even insist (as is seen below), that 
the caseworker should “motivate” the client, no compulsion or undue 
influence is deemed to arise. The conclusion can only mean that the 
indigent person is now regarded as someone well able to think for 
herself in the interview—intelligent, self-reliant, and by nature pos¬ 
sessed of capability of resistance to caseworker sal esma nship, 

A description of the poor as socially weak and highly dependent is 
the one that accords with reality. Worklessness, disrupted family life, 
shelterlessness and illness—including much mental illness 70 —are 
their lot. To say all of this is to argue neither for nor against the 
pursuing of population control programs among them; it is to argue 
simply that any government promotion of birth control among the 
poor crosses the line separating the genuinely free from a greater or 
lesser degree of the compulsory. 71 

What, then, of the argument by which Professor D’Antonio 72 and 
others have confronted the bishops, that the poor are “coerced” 
when government permits their poverty to deny to them family plan¬ 
ning information which the more fortunate are able to pay for? Pro¬ 
fessor D’Antonio has well summarized this argument: 

A major point to be made here is that the poor, the downtrodden, the 
underprivileged have little or no freedom—they lack money which per- 

70 See Harrington, The Other America 132 (1962). 

71 “Of course the dissemination of birth control information is not neutral. To 
ask people to consider an alternative to what they are doing is not a neutral 
request It implies value judgments about the alternative (s) to be suggested/* 
D* Antonio, Birth Control and Coercion, Commonweal, Dec. 2, 1966, p. 248. 

72 W. V. D’Antonio, University of Notre Dame. 
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mits certain kinds of choices, especially material choices; and they lack 
knowledge, language, ideas which permit a whole series of choices with 
social consequences. Government-sponsored family planning clinics at 
home and abroad would provide them with knowledge and facilities, 
thus widening their range of choices, and as I see it, their freedom . 73 

The flaw in this argument is that it rests on the “make available” 
proposition: government simply includes birth control as one avail¬ 
able welfare service. But that is the program which practically 
nobody wants. Population control proponents tell us that if you sim¬ 
ply leave birth control programs on the counter, so to speak, for 
anyone to take or not take as she pleases, the ignorant, irresponsible, 
and unmotivated poor will not choose to take. And how will such a 
mere “make available” program constitute any defense at all to the 
population threat as they have described it? Their very argument is 
that civilization will die of population if government does not go be¬ 
yond a drily passive role of “making available” birth control infor¬ 
mation without promotion. 

2. Expressions on Policy . Professor Donald N. Barrett, a Catholic 
supporter of government-sponsored birth control activity, told the 
Gruening Committee that the “basic dilemma” in this area “is the 
matter of coercion and possible invasion of privacy.” 74 He said that 
birth control programs in India “attract comparatively small numbers 
of clients unless the programs’ inducements are made rewarding in 
ways other than family planning.” He then wondered “how strong 
can incentives be without being coercive?” and noted that “the amount 
of influence upon a potential client is recognized to be a very delicate 
question, requiring supervision and limits if the program is to avoid 
the accusation of coercion, in spite of desperate need.” 75 He also 
raised the question of “the situation where husband and wife dis¬ 
agree on family limitation and family size values,” adding: “The 
intrusion of Government representatives in a persuasive way can sim¬ 
ply exacerbate the disagreement.” 76 But a program which lacked 
“incentives,” he felt, would be diminished in effectiveness. 77 Under 
questioning Barrett noted that “all social work or casework involves 
influence by the caseworker upon the client”, and wondered at what 


73 D* Antonio, supra, note 71, at 247. 
75 Ibid . 73 Ibid, 77 Ibid. 


74 Hearings, pt. 2 at 389 (1966). 
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point “influence” became “coercion.” He concluded that “there have 
to be more solid guarantees that the influence is not coercive.” 78 
Acknowledging that he was not a lawyer, he did not go on to specify 
of what the “solid guarantees” should consist. 

Showing similar sensitivity to the “coercion” issue was Reverend 
Dexter L. Hanley, S.J., who warned the National Conference on 
Family Planning on May 6, 1966: “Great ingenuity and persistent 
efforts will be required to eliminate indirect coercion . . .” (in gov¬ 
ernment birth control programs). 79 Father Hanley, frequently cited 
by proponents of population control as a Catholic spokesman gen¬ 
erally favorable to their position, now heavily qualified his earlier very 
broad endorsement of that position 80 with expressions of concern 
over coercion. As in the case of Professor Barrett, however, he failed 
to spell out realistic brakes upon coercive influence in the premises. 

Other spokesmen for governmental promotion of population con¬ 
trol have seemed less concerned over the coercion issue. Senator 
Gruening, on June 22, 1965, personally placed in the record of his 
Committee’s hearings a proposal to use food, in a country threatened 
with famine, as an inducement to enter birth control programs. The 
proposal was that of Dr. David D. Brodeur to amend the Agricul¬ 
tural Trade Development and Assistance Act of 1954 so as to provide 
that “U.S. surplus agricultural commodities be made available to 
foreign governments to give to their nursing and expectant mothers, 
to induce such people to attend family planning and health service 
clinics.” 81 Brodeur’s proposal stressed the need for “motivation”: 

But the greatest need in family planning is not financing, or proper, 
effective methods. It is motivation, or inspiring the illiterate and semi¬ 
literate to see the need for limiting fertility. Food for family planning is 
aimed at solving this problem. 82 

Bearing continually in mind that it is the poor who are the deemed 
targets (or beneficiaries) of government population control efforts, 
keeping in mind a working definition of coercion, and again (as yet) 

78 Id. at 398. 

79 Hanley, Religious and Political Values in Population Policies, Conference 
Bulletin (National Conference on Family Planning: Partners for Progress), 
May 5, 1966, at p. 5. 

80 Ibid., and see generally Ball, Government Birth Control: Reply to George 
M. Sirilla, S.J., 12 Catholic Law. 216 (1966). 

81 Hearings, pt. 1, at p. 117 (1965). 82 Id. at 118. 
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reserving any judgment whatever upon whether the coercion is for 
good ends or ill—the preoccupation with the need to motivate the 
poor deserves closer attention. Implicit in this is the acknowledgment 
that the poor do not themselves seek birth control services. This fac¬ 
tor, in itself, diminishes the “voluntary” nature of the program. Cer¬ 
tainly it erases the “merely make available” image of the program. 
The employment of ad personam motivational techniques among the 
poor in population control programs is one of the things that dis¬ 
tinguishes these programs from present 88 Medicare programs, for 
example. People can take or leave the benefits offered by Medicare 
without the suggestion on anyone’s part that an insistent threat to 
mankind dictates the necessity of employing special motivational tech¬ 
niques to bring about conformity to program aims. 

The 1963 report of the National Academy of Sciences, “The 
Growth of World Population,” stresses the motivational factor in 
terms of the time of optimum susceptibility of mothers to birth con¬ 
trol guidance: “One critical time at which advice can easily be given 
and most readily accepted is and will remain the last few months of 
the first pregnancy and the first weeks immediately following birth. 
Preliminary instruction can readily be added to the teaching program 
in ‘mothers 5 classes’ during pregnancy. . . . The need is to add fam¬ 
ily planning as an integral routine part of such welfare programs.” 84 

Dr. Robert Cook, whose comments have been earlier cited in this 
article, pointed out to the Gruening Committee that there is no great 
need to “sell” people the techniques for the control of epidemic and 
infectious diseases, but that “selling” people birth control “represents 
a different kettle of fish,” due to countervailing popular psychologi¬ 
cal factors. 85 The 1964 conference of the Southern Assembly on 
“The Population Dilemma” stressed its special wish to see birth con¬ 
trol services “made practical” for the poor, but noted that “many 
people lack motivation to control their fertility.” It called, therefore, 
for “social research into ways of achieving mass acceptance of fam¬ 
ily planning.” 86 Professor Philip M. Hauser, addressing the Pacific 
Northwest Assembly at its 1964 conference on population, said: “To 
formulate appropriate population policy and take necessary action 
requires changes in established attitudes and behavior,” and he ad- 

83 I.e., Spring, 1967. 84 Hearings, pt. i, at 201-02 (1965). 

85 Id. at 490. 86 Hearings, pt. 3-A, at 1528 (1965)* 
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vocated the taking of steps to provide the necessary personal motiva¬ 
tion among the poor. 87 

The Rice University Alumni Assembly’s final report on “The 
Population Dilemma,” in 1964, minced no words about promotion 
of birth control among the poor as the sine qua non of any successful 
population control program. It said that “the U.S. Government 
should take steps to have such information [on birth control] reach 
every potential parent in the country. The campaign should be 
planned with care and delicacy, but done on a massive educational 
scale.” 88 No mere “making available” program would suffice with 
the poor: “In order to reach those lower class people who seem 
hardest to educate, but most likely to overproduce, ‘Madison Avenue’ 
advertising agencies’ tactics should be enlisted in a continuing cam¬ 
paign.” 89 The Rice Assembly resolved that “research should be 
more aggressively undertaken toward . . . ways of achieving mass 
acceptance of family planning.” 90 In a similar vein, Bernard 
Berelson, vice president of the Population Council, addressing the 
New England Assembly on the Population Dilemma, warned against 
“persuading people to do something against their desires” in family 
planning, but then stated that “we have underplayed the utility of the 
mass media.” 01 

A voluminous body of additional evidence calls for the aggressive 
use of psychological techniques aimed particularly at the poor (both 
on a class-beamed basis and in personal casework) in order to get 
them to practice birth control. 92 It is evident that the poor will be 
subjected to attempts at psychological persuasion to accept birth con¬ 
trol at two levels—the level of the individual and the level of the 


87 Hearings, pt. 3-A, at 1542 (1965). 

88 Id. at 1556. 89 Ibid. 90 Ibid. 91 Id. at 1574. 

92 Katherine B. Oettinger, Chief of the Children’s Bureau of the U.S. De¬ 
partment of Health, Education, and Welfare stated that the Bureau, in 1965, 
was awarded a grant “to find answers to these two basic questions: 1. Why 
do some low-income families totally reject family planning or accept it only on 
a limited or temporary basis? 2. How do prevailing community attitudes and 
the individual’s own psychology work to promote or impede the adoption of 
birth control measures?” Address before the Fall Conference on Family Plan¬ 
ning Clinics, Sept. 9, 1965, reprinted by Children’s Bureau under title, This 
Most Profound Challenge, 5 (1965). 
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community of the poor. The first we have examined in the fight of 
coercive effect. As to the second, this article makes no attempt to 
assert that the use by government of modem technological devices of 
mass persuasion can be identified as coercive. At the same time, it 
does not assert the contrary, but merely points to an area of utter¬ 
ance which awaits scrutiny in terms of law. It is not Orwellian fic¬ 
tionalizing to point to the near certainty of conditioned reflex which 
modem communications techniques are able to stimulate and to 
measure. 93 

Following motivational pilot projects developed by Planned Par¬ 
enthood, the Office of Economic Opportunity now provides funding 
for “family planning workers, to conduct group discussions, make 
contact with interested poor persons, in their homes, utilize available 
audiovisual aids. . . .” 94 The description concludes: “Even such 
uncomplicated measures as provision of transportation or baby-sitting 
help can provide more effective utilization of existing services of the 
poor.” 95 

A critical point, with respect to the question of pressuring of the 
poor, is the power of caseworkers to initiate discussion. This power is 
an important power for leading and guiding the client. Nothing but 
confusion results from attempts to mask it as being simply the means 
whereby the “availability” is made known, since, as has been pointed 
out, “availability” is not the program which population control pro¬ 
ponents feel is going to save mankind. While disavowing overreach¬ 
ing, the proponents make the power to initiate discussion a point of 
insistence. The poor, it is said, cannot be relied upon to raise, in 
welfare interviews, questions concerning their habits of reproduction, 
nor, apparently, do they typically tend to regard their “breeding” as 
presenting a problem in which they desire to involve the caseworker. 

93 See generally, Tchakhotin, The Rape of the Masses (1940); Ellul, 
Propagandes (1967). Ellul illumines the point: “The tendency toward psycho¬ 
logical collectivization is the sine qua non of technical action. . . . The prob¬ 
lem is to get the individual’s consent artificially through depth psychology, since 
he will not give it of his own free will. But the decision to give consent must 
appear to be spontaneous.” Ellul, The Technological Society 409 (1964). 

94 Community Action for Health: Family Planning 2 (Office of 
Economic Opportunity, 1966). 

93 Ibid . 
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While the power to initiate discussion is often assimilated to a “right 
to know/ 5 it is, in fact, the practical means to trigger and implement 
the motivation so strongly urged. In the City of New York, in 1966, 
it was recognized that relief clients were not strongly responding to 
the city’s birth control program, presumably due to its ban on initia¬ 
tion. The ban was dropped and the expectation then expressed was 
that the number of women taking courses in how to use contracep¬ 
tives would double. 96 

Although little attention has been directed to initiation of discus¬ 
sion as a step in compulsion of the client, the question has not been 
wholly ignored. In the course of the controversy in Michigan in 
1965 over state-sponsored birth control services Rupert Kettle, di¬ 
rector of the Kent County Board of Social Welfare and a supporter 
of state birth control legislation, opposed giving welfare workers a 
power to initiate discussion, stating that initiation “is inherently coer¬ 
cive, because the caseworker has a life-and-death power over the 
welfare recipient.” 97 Pennsylvania’s public policy twice in the past 
rejected case-worker initiation. Its regulations of 1947 98 and 1966 99 
expressly prohibited initiation, in each case after extended public dis¬ 
cussion of the issue. 

But proposals going beyond psychological motivational schemes 
are beginning to be advanced by population control proponents. Re¬ 
moval of tax exemption for children at some point in family size has 
been suggested, 100 as well as taxation directly penalizing births in 
excess of a state-determined number, 101 and the use of the com- 


96 See Robinson, Welfare, Birth Control and Fear, New York Times, Dec. 
25, 1966, Sec. 4, p. 8E. 

97 The State Journal (Lansing), Apr. 8, 1965, p. 2. 

98 Memorandum SR-61, June 13, 1947, to Executive Directors of Public 
Assistance Programs from Frank A. Robbins, Jr., Secretary of Public Assistance, 
Commonwealth of Pennsylvania. 

99 “No staff member shall initiate discussion of birth control with a public 
assistance receipient.” Commonwealth of Pennsylvania Office of Public Assistance 
Memorandum No. 870, Supplement No. 2, Aug. 28, 1966. 

1 00 Hearings, pt. 3-A, at 1585 (1965). 

101 Id. at 1587. “It’s not enough to have the contraceptive pill. People must 
be willing to take it—in many cases not merely to prevent the birth of un¬ 
wanted children, but also to prevent the birth of deeply wanted children. The 
time may not be far off when some societies may find themselves forced to tax 
families for more than a minimal number of offspring.” Dr. Robert C. North, in 
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pulsory school attendance system for requiring a sex education of 
children which includes birth control. 102 Professor Albert P. Blaustein 
has suggested the restructuring of American law in several areas 
in order to stimulate population control. He states that “what is 
specifically not wanted are State-imposed population controls” and 
that “a law directly limiting the number of children which a family 
can have would be repugnant to American ideals.” He then, how¬ 
ever, goes on to say: “The lawyer’s job today is to find the best laws 
to encourage population limitation, at the same time minimizing the 
number of unwanted children and advancing the Great Society.” 102 
Blaustein advocates raising the age at which people can marry. 104 
He considers abolition of the marital and child tax deductions, 105 
as well as striking the refusal to have children from the legal grounds 
for annulment. He also alludes to possible changes (unspecified) in 
the laws involving joint bank accounts, land ownership, and 
inheritance. 106 

Far more drastic, but possibly prophetic, was the submission to 
the Gruening Committee by Dr. Joseph D. Beasley of the Tulane 
University School of Medicine. He posited certain “obligations of par¬ 
ents and society to the child prior to its conception” which he would 
apparently render legally enforceable. The first of two of these was: 

Prior to conceiving, parents of a first child should be married and should 
have had sufficient experience of marriage in a childless state to estab¬ 
lish with reasonable certainty that their marriage will be permanent. 107 

The head of the Family Planning Association of Great Britain, Sir 


address to symposium on population, University of California Medical Center, 
Jan. to, 1966, as reported in New York Times, Jan. 16, 1966, p. 4. 

“We might even go so far as to predict that by the year aooo many countries 
will have reached such a population density that no further increase can be 
tolerated. A marriage certificate might then bear two coupons entitling the 
couple to produce two children, no more. Restrictive tax measures, such as an 
income tax graduated more heavily as the number of children increases, or 
even temporary sterilization by court order, might be utilized by countries under 
desperation. Temporary sterilization of the female by implantation of a proges¬ 
terone capsule would be effective enough.” Professor Bentley Glass, address, 
“What Man Can Be,” before American Association of School Administrators 
Convention, Atlantic City, Feb. 12, 1967 (unpublished), at p. 7. 

102 Id. at 1625. 103 Hearings, pt. 2, at 466 (1966). 104 Ibid. 

105 Ibid. 106 Ibid. 101 Hearings, pt. 2, at 494 (1966). 
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Theodore Fox, warning that “excessive breeding” was bringing about 
“a new Noah’s flood,” has called for directly coercive governmental 
action where “the public refuses to see that family limitation is in 
their interest.” Here, he said, “the argument can be strengthened by 
taxation ... or even by bonuses for not producing children above 
a certain number.” Fox added: “There could even be penalties for 
producing too many, for irresponsible parenthood. . . . Unquestion¬ 
ably, the more dangerous the situation is allowed to become, the 
nastier will be the remedies.” 108 

Thus it must be concluded that the Catholic bishops were clearly 
right in stating that state-sponsored birth control programs for the 
indigent are designed to see to it that eventually birth control will 
become the norm for the poor because the state so wills it, regardless 
of what their predisposition might prove to be. What remains to be 
discussed are the results likely to flow from these programs. Such a 
discussion will help us to determine whether one can justify intrusive 
state action intended to so influence the poor. Such discussion must 
involve (a) a more thorough scientific and social discussion of the 
programs, and (b) a weighing of them in terms of the right of 
privacy and a related “human-ness” of state and authority. 

Toward Biocracy? 

At the outset are encountered four major areas of deficiency in 
public knowledge. As of the time of this writing it can be said that 
the public does not comprehend (i) that the scientific assumptions 
in favor of population control are challenged by contrary scientific 
opinion; (2) that population control is an experiment rather than a 
program of relatively certain effect; (3) that attached to population 
control are other, related programs which have been scarcely eval¬ 
uated in the public forum; and (4) that the programs are, in an 
important sense, standardless. 

(1) Contrary opinion. The Gruening Committee hearings have 
provided a potentially excellent national forum for discussion of all 
the important issues relating to population control. While study of 
the volumes of reports of the Gruening Committee hearings shows 
that Senator Gruening and his staff have carefully selected for pub- 

i°s New York Times, Dec. 18, 1966, p. 87. 
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lication in these volumes materials justifying his position and includ¬ 
ing very little which has appeared in print to the contrary, the 
Senator has nevertheless shown both warm courtesy and a careful 
fairness to all who have appeared as witnesses. Surprising has been 
the fact that, at the end of two years of hearings, only one out of 
more than eighty witnesses appearing was a witness "adverse” (in the 
words of Senator Gruening) to population control. 109 This is "sur¬ 
prising,” because new though the issue of population control is, other 
adverse witnesses are to be found. It may be ventured, however, that 
the fact that the overwhelming predominance of testimony in the 
Gruening hearings record favors population control is not due to 
lack of other testimony but rather, on the one hand, to the organiza¬ 
tional skill, cohesiveness, and enthusiasm of the population control 
movement and, on the other, to the almost total lack of any organized 
movement in opposition to population control. Cats may look at 
kings, and lawyers—even in this age of technology—may still won¬ 
der out loud over internal contradictions in testimony, nonresponsive¬ 
ness of answers to questions propounded, or absence of a material 
witness from the stand. 

Jan O. M. Broek, conscious of the argument often advanced for 
population control, that "poverty is a direct result of ‘teeming mil¬ 
lions’ crowded in space,” {e.g., the United States has one acre of 
arable land per capita, whereas China and India have only one-half 
acre per capita), argues that wealth or poverty do not depend upon 
density of population, but upon what people do with the land they 
have. He compared the arable land per capita of the following rela¬ 
tively wealthy nations with China: United Kingdom, 0.4 acres; Fed¬ 
eral German Republic, 0.4 acres; Belgium, 0.3 acres; Switzerland, 
0.3 acres; Netherlands, 0.2 acres. 110 The geographer George F. 
Carter 111 advances information and argument directly contradictory 
to the statements of proponents of population control with respect 


109 The reference was to the author. Hearings , pt. 4, at 811 (1966). 

110 Broeck, Progress in Human Geography, in New Viewpoints in Geog¬ 
raphy 34 (1959b 

111 In testimony before House Committee on Appropriations, Commonwealth 
of Pennsylvania, June 29, 1966, reprinted in What About Pennsylvania’s 
Family Planning Program? 19 (Ad Hoc Committee on Family Planning 
and Public Assistance in Pennsylvania, 1966). 
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to the population explosion and its effects respecting the supply of 
food and natural resources. Impressed with the knowledge explosion 
now in progress, he presents a completely optimistic picture of future 
life on the earth, unaided by mass population control. He denies that 
the nightmares of the proponents of population control—food short¬ 
age, water shortage, recreation space cramping, air pollution, and so 
on—are population problems at all. Moreover, he looks with consid¬ 
erable skepticism at population predictions. Noting that populations 
are falling in Eastern Europe in the face of labor shortages, he states: 
“It seems that population trends are not one way, that there is noth¬ 
ing inevitable about them, and that tinkering with abortions and 
pills can have some startling results.” 112 Carter’s conclusion is that 
“we should not be stampeded by alarmists that insist that we are 
about to run out of space or of resources, or even of wilderness areas 
of recreation. . . . The earth and its resources are ample for any 
realistically foreseeable future population.” 112 

The economist Bela Kapotsy does not consider it possible to talk 
in terms of world population explosion, but rather sees different na¬ 
tions and different areas of the world as having different population 
densities (many very low) accompanied by a variety of different social 
results related thereto. He describes the radical decline in annual 
population increase in Hungary as a “national calamity.” 114 

These samplings of a far larger but unassembled and unpropagan¬ 
dized body of responsible opinion are disturbing and should give 
pause in the headlong pursuit of governmental population control. 

(2) Experimentation. Further giving pause is the fact that the 
program is, in many senses, an experiment, both medically and so¬ 
cially. It is to be feared that anxiety to move the program forward 
has seriously overshadowed concern about what the program may 
bring in these terms. Medically, there appear to be contradictions in 
the urgings of population control proponents: the “personal health” 
image of the program rejects birth control on a mechanistic, collec¬ 
tive basis comparable to mass vaccination. 115 Yet the asserted ur¬ 
gency of population control would appear to preclude genuine 
casework; and, especially, the shortage of physicians would preclude 

112 Id. at 21. ns Ibid. 

114 Unpublished paper, “600 Million Would Be Right,” 6 (1966). 

115 See, e.g., testimony of Calderone, Hearings, pt. 3-A, at 13*7 (1965). 
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genuine personal medical attention to individuals. This being so, mass 
pill or IUD distribution may amount to a mass medical experiment. 
Testimony, for example, is abundant as to the yet unknown physical 
effect of oral contraceptives. 116 Almost nothing is known today about 
the long-term effects of these drugs. As little is known about possible 
social results of sustained efforts to reduce population levels. Senator 
Gruening has described the efforts as involving “great areas of un¬ 
certainty,” 117 with many “unknown factors.” 118 He has called his 
population control bill “an exploratory operation,” 119 adding: “No 
one can foretell exactly what the results will be, to what extent they 
will be beneficial, to what extent they will raise other problems.” 120 
Much human progress, including medical progress, has been the 
result of a courageous willingness to experiment. This consideration 
must not, however, distract public attention from the fact that popu¬ 
lation control, as an experiment of government, is an experiment 
which will, in fact, occur principally among the poor. This conjunc¬ 
tion of poverty with governmental experimentation has been the 
subject of no pondering whatever in the affluent American society, 
and seems thus far not to trouble its conscience. 

(3) Related programs. A third aspect of population control upon 
which there has been almost no public focus is that of related pro¬ 
grams. Birth control, as population control, appears to require auxil¬ 
iary programs. A key auxiliary is sex education of the young—a 
manifestation of the population control movement which only now 
is appearing. The Department of Health, Education, and Welfare 
has stated that it considers sex education “in the schools” (beginning 
in elementary school) as an aspect of the national concern for birth 
control. 121 The Department considers this to include, not merely 


lie For a summary, see testimony of Dr. Frank J. Ayd, Jr. before House 
Committee on Appropriations, Commonwealth of Pennsylvania, June 19, 1966, 
reprinted in What About Pennsylvania’s Family Planning Program? 9 
(Ad Hoc Committee on Family Planning and Public Assistance in Pennsyl¬ 
vania 1966). 

11 t Hearings, pt. 2-B, at 1307 (1965)- 118 Id. at 1305. 119 Ibid, 

120 There appears to be general agreement that present knowledge of the 
medical and behavioral aspects of human reproduction itself is far from com¬ 
plete. See Family Planning: One Aspect of Freedom to Choose, Health, Edu¬ 
cation, and Welfare Indicators, June, 1966, p. 7. 

121 Id. at 14, 15; Report on Family Planning (U.S. Dept, of Health, 
Education, and Welfare) 26, 27 (1966). 
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study of the sexual development of human beings but value orienta¬ 
tions relating to “responsibilities” pertaining to that development. 
Disavowing prescriptions of sex education curricula by the federal 
government, the Department nevertheless urges federally funded cur¬ 
riculum development “to stimulate school districts to work success¬ 
fully” in this area. 122 Such a program is, however, one of major 
implication involving such problems as the teaching of moral, ethical, 
and spiritual values in the public schools, parental rights, use of the 
compulsory school system to instruct adolescent and preadolescent 
children in the “how” of sexual intercourse, as well as birth preven¬ 
tion. It would be difficult to imagine a more value-charged subject 
than sex education of the young—a subject next to which Regents’ 
Prayers or Lord’s Prayers in the schools would seem to pale in sig¬ 
nificance. Inherited “family values,” we are warned, must change in 
the face of population dangers. As Donald J. Bogue has put it: “Fer¬ 
tility levels are greatly influenced by the family values inherited by 
children from parents and religious leaders. The time to begin the 
program of education and guidance which these children need in 
order to live in the demographic world of the twenty-first century 
is not the year 2000, but now .” 123 

Another related program is sterilization, deemed by major popula¬ 
tion control spokesmen as merely another useful (in given circum¬ 
stances) method of birth control. 124 These spokesmen are undeniably 
correct: sterilization “works” in the sense that it is a birth preven¬ 
tative. Far more difficult problems pertaining to the uses of steriliza¬ 
tion as an acceptable social program (see the discussion of 
compulsion above), to the short-term and long-term psychological 
and physical effects of sterilization, as well as social effects of large- 
scale sterilization have been little discussed in the public forum. Here, 
as in the case of proposals for sex education in the public schools, 
are opened up wide areas of deficiency in present public knowledge. 

(4) Standardlessness. What I describe as a “standardless” char¬ 
acter attaching to population control programs relates to four things: 
(a) the lack of any concrete definition of “family p lanning ” (th e 

122 Family Planning: One Aspect of Freedom to Choose , supra note iso, 
at 14. 

123 Hearings, pt. i, 409-10 (1965). 

124 See, e.g.. Fact Sheet on Voluntary Contraceptive Sterilization (Associa¬ 
tion for Voluntary Sterilization) (1966). 
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term by which population control is most popularly designated), (b) 
the lack of certainty with respect to the kind of legal authorizations 
necessary for government-sponsored population control programs, 
(c) the lack of certainty with respect to territorial jurisdiction of 
governmental units to promote population control, and (d) the lack 
of certainty in the qualifications of those who are to be caseworkers, 
or other agents, in carrying out population control programs. 

Lack of definition of the key term, “family planning,” employed 
in so much governmental programing, obviously may leave very broad, 
or indeed almost boundless, the power of the agents who are to 
carry out the programs. Some programs provide no definition. 125 
Others describe it as “a method of protecting the health of the peo¬ 
ple.” 128 One proposal speaks of it as “an action program in which 
individual families attempt to develop their full potential for physical, 
mental and social well-being in the interests of better personal, fam¬ 
ily and community health.” 127 Related to lack of definition of the 
term “family planning” has been the employment in some states of 
vague terminology relating to the previously discussed power of case¬ 
workers to initiate discussion. In Pennsylvania a state family planning 
directive permitted initiation in any instance in which a staff person 
discovered “serious problems of family functioning.” 128 Under the 
same provision the burden was placed upon this state agent (i) to 
judge of the “inability of parents to limit the number of children 
bom to them” (2) to judge whether this would be “in accordance 
with their own interests,” and (3) to judge whether this would be 
“in accordance with the health or welfare of family members.” 

Lack of certainty with respect to legal authorization for popula¬ 
tion control programs pertains both to the definition of the programs 
themselves as well as to the further questions of whether programs 


125 “Family planning” is undefined in New York’s regulations. New York Pol¬ 
icies and Standards Governing Provision of Medical Care, Section 1400, April 
20, 1965, State of New York, Department of Welfare. 

126 See, e.g., Policy Statement on Family Planning, Utah State Department of 
Health, June 16, 1965. 

127 1964 Memorandum on Family Planning, Pennsylvania Department of 
Health. 

128 Policy of the Department of Public Welfare Concerning Family Planning, 
Office of Public Assistance Memorandum No. 870, Commonwealth of Pennsyl¬ 
vania, 1965. 
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so novel and distinctive as population control programs may be made 
law merely by executive order and without specific enabling legisla¬ 
tion. This question, too, has been the subject of very little public 
discussion. 120 As was pointed out in a memorandum submitted by 
the NCWG Legal Department to the Office of Economic Oppor¬ 
tunity, the issue would appear to be one worth public consideration. 130 

A third problem pertaining to “standardlessness” is the question 
of the role of given governmental units in population planning. Do¬ 
mestically, does population density in State A create a legally ac¬ 
ceptable rational base for population control by State B? The question 
is not academic. In 1965, while the nation’s population went up 
1.2 per cent, that of Pennsylvania increased only 0.1 per cent, thus 
tying Pennsylvania with Kansas as the sixth slowest growing state in 
the Union. 131 Yet in December of that same year Pennsylvania’s 
Department of Public Welfare embarked upon a broad birth control 
program for people on public assistance upon the stated justification 
of the “world-wide population explosion.” 132 The problem has an 
international dimension: has Nation A (with a declining, stable, or 
even fast-growing population) a responsibility to control its popula¬ 
tion level in the interest of a proper world population level? It was 
asked at the population conference of the Associated Colleges of the 
Midwest: “What are the implications of viewing the United States as 
an interacting demographic unit?” 183 The question was well worth 
asking, but it has been little discussed. 

Finally, “standardlessness” is seen in the matter of qualification of 
those state, or state-supported agents, who are to carry out govern¬ 
ment population control programs. Even without involving the con¬ 
cept of the soul, it would probably be generally agreed that sexual 
relationships and human generation are matters going beyond chem- 

129 See exchange on this question between Secretary of Health, Education, 
and Welfare Gardner, Senator Metcalf, and Senator Gruening. Hearings , pt. 4, 
at 809-11 (1966). 

130 “I also suggest clear legislative authority be given for such programs as 
are established.” Hanley, supra note 79, at 6. 

131 See testimony of Garter, supra note 111, at 17. 

132 Policy of the Department of Public Welfare Concerning Family Plan¬ 
ning , supra note 128. 

133 Hearings, pt. 3-A, at 1585 (1965). 
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istry and mechanics and profoundly involve the entire psychological 
nature of the human being. These are scarcely areas for the untrained. 
But what training should be required? This will depend upon what 
is being dealt with. If it is a matter simply of human plumbing, 
then persons who are not physicians may conceivably be trained to 
perform the requisite demonstrations, fittings, and so on. If it is a 
matter which would properly be described as having important medi¬ 
cal implications, then the services of a physician (not merely his 
remote “supervision”) may be required. If it is believed that human 
sexuality, personality, reproduction, interpersonal relationships, or 
family life are extremely complex, intensely interrelated, and psycho¬ 
logically consequential, then training of a still higher order would 
seem requisite, demanding yet greater knowledge, sensitivity, and 
empathy upon the part of those who would presume to play the 
role of counselor. 134 Few publicly admit that “family planning” 
counseling is simply a matter of mechanics, and most would admit 
that it actually calls for the third kind of training described. 135 But 
such tr aining scarcely admits of rapid, mass population control. Medi¬ 
cal manpower is simply lacking, and the cost of it (even were it 
available) would probably be impossibly high. The problem, so far 
as public assistance birth control programs are concerned, is compli¬ 
cated by the fact that a large percentage of public assistance case¬ 
workers are persons of relatively little training. 

These areas of seeming uncertainty affecting population control 
programing were not discussed in the statement of the bishops, but 
they present considerations which—like the matter of compulsion— 
must be weighed in the balance with the incursions upon privacy 
to which the bishops did address themselves. As to the latter, the 
bishops reasoned that if decisions as to family size can be in any way 
left to the judgment of public authority, 136 the privacy of parents 
is necessarily involved. Again, at this point, reference must be made 
to the views of proponents of population control. While, as noted, 
they deny the bishops’ charges respecting coercion, they do not, on 
the whole, contradict the fact that individual privacy is decidedly 

im See generally, Stern, The Third Revolution (1954). 

185 See testimony of Calderone, Hearings, pt. 3-A, at 1329 (1965). 

iso Government and Birth Control, supra note 4, at 4. 
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involved in the programs. They appear rather to say that, the in¬ 
volvement of the privacy of individuals in the programs is entirely 
justified by the ends sought by the programs in the absence of any 
overreaching by the state. Certainly there would seem to be little 
room for denial of the statement of Justice Douglas in the Griswold 
case, that the marital relationship is “intimate to the degree of being 
sacred.” 137 While marriage is frequently not involved in birth con¬ 
trol programs for the poor, the sexual relationship is, and of its na¬ 
ture, it is one of the most intimate and private of all human 
relationships. While in raising the issue of privacy in discussing gov¬ 
ernment birth control, the bishops provoked comment that they had 
previously failed to bespeak a like concern for rights of privacy in 
other areas (e.g., wiretapping), there would appear to be nothing 
but good to be served by their having caused attention to be focused 
at least on questions of rights of privacy which are possibly involved 
in population control. 

The “broad right to inviolate personality” 188 is receiving a grad¬ 
ually expanded recognition in the law, 139 and it is an object of 
increased concern by the Congress and the public. 140 It must al¬ 
ways be borne in mind that the control of population ultimately 
means the exertion of reproductive control in one individual’s life. 
Unless it is to act to control population by mass handout methods 
involving no casework, the state can scarcely proceed with the client 
in this area without inquiry into the client’s familial and medical 
picture—including history of pregnancies, marital status, frequency 
of sexual intercourse, menstrual history, experience in use of contra¬ 
ceptives, and so on. The point here stressed is not that the state may 


137 Griswold v. Connecticut, 381 U.S. 479, 486 (1965). 

138 Lopez v. United States, 373 U.S. 427, 456 (1963) (dissenting opinion 
of Mr. Justice Brennan). 

139 See extensive discussion of recognition of the right in opinion of the 
Court in Griswold, supra, note 137 and in the concurring opinions therein of 
Justices Goldberg, Harlan, and White. 

140 See, e.g., Hearings on S. Res . 234 Before the Subcommittee on Consti¬ 
tutional Rights of the Senate Committee on the Judiciary, 85th Cong., 2d Sess. 
( r 958) (wiretapping and eavesdropping); Hearings on S. Res. 39 Before the 
Subcommittee on Administrative Practice and Procedure of the Senate Com¬ 
mittee on the Judiciary, 89th Cong., 1st Sess. (1965) (invasions of privacy 
by government agencies). 
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not make such inquiry but that these are matters which are private 
if the word “private” is to have any meaning whatever. 

Yet it is not clear that proponents of population control consider 
these matters to lie within the ambit of privacy. They thus set the 
stage for this position: if, in the interest of population control, it 
were necessary to employ what even the proponents would acknowl¬ 
edge to be coercion, those sexual matters to which this coercion 
opened the door should not necessarily be deemed “private” in char¬ 
acter. It is, of course, true that human sexuality has long been a 
matter within the domain of the law, and, in that sense, public in 
certain respects (e.g., the civil law pertaining to impotence as a 
ground for annulment of marriage). Moreover, as the criminal law 
pertaining to rape (for example) makes clear, not all sexual expres¬ 
sion can be said to be unaffected (because “private”) by the public 
interest. Indeed, the right to beget children has been limited in the 
asserted interest of preventing society from “being swamped with 
incompetence.” 141 Accordingly, the Supreme Court in Buck v. 
Bell 142 upheld the sterilization of feeble-minded persons despite the 
due process and equal protection clauses of the Fourteenth Amend¬ 
ment. Under such a rule it would seem that government may terminate 
reproduction of persons to promote the public welfare without con¬ 
sideration of whether their “privacy” is involved or not involved. 
And such a rule seems no great step away from a rule which would 
permit the government to widen both the class of those whose pro- 
creative power might be limited and the circumstances in which it 
might be restricted in order to secure those population levels which 
are scientifically deemed the highest which society can tolerate and 
still survive in a healthful, orderly, and peaceable condition. Implicit 
also in the rule of Buck v. Bell is a recognition of the power of the 
state to impose such a limitation, not only in the interest of limiting 
numbers but also in the interest of improving the quality of our 
human stock. Indeed, it is not possible to think of number control 
without quality control. It is widely assumed among population con¬ 
trol proponents that, since those not in poverty are “obviously” the 
more able, intelligent, and industrious members of society, popula- 

141 Per Holmes, J., in Buck v. Bell, 274 U.S. 200, 207 (1927)* 

142 274 U.S. 200 (1927). 
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tion control among these social “contributors” would be less desirable 
than among the poor (who are poor because they assumedly do not 
possess these qualities). Since limitation must be exerted somewhere 
in society, let it therefore be pursued among the “noncontributors,” 
the poor. 

What is invoked by the concept of population control is one as¬ 
pect of that new domain of human activity described as “biological 
engineering.” Engineering requires engineers, and engineers require 
standards. Population control proponents call insistently for the 
achieving of “proper” population levels. In the matter of establishing 
population levels, we may speak of a “scientific” determination of 
such levels, but it will still be human beings who will make the awe¬ 
some determinations. These indeed can be made, and the required 
levels achieved. Engineering is fully capable of attaining its goals 
according to its “tunnel vision.” 143 But engineering is never able to 
assess its single result in a total context of social result. Jacques Ellul 
sees as inevitable (but does not welcome) the complete triumph, 
by the year 2000, of a “biocracy” 144 of which population engineer¬ 
ing will be a feature: “In the domain of genetics, natural reproduc¬ 
tion will be forbidden. A stable population will be necessary, and it 
will consist of the highest human types.” 145 Aware that a willed 
devotion to technology—uninhibited by any other considerations than 
engineering results—can, in fact, bring this about, Ellul warns that 
the resulting society will necessarily be “the harshest of dictatorships.” 
“In comparison,” he says, “Hitler’s was a trifling affair. That it is to 
be a dictatorship of test tubes rather than of hobnailed boots will 
not make it any less a dictatorship.” 146 

The position on government birth control activity expressed by 
the American Catholic bishops brings ultimately into focus questions 
such as these, as well as fundamental questions respecting the nature 
of the human being, of human liberty, of the role of the state, of the 
poor, and of the providence of God. It is an historic misfortune that, 
prior to setting the nation’s course in the direction of population 
control, discussion was not had of such course in terms of these ques- 

143 See Schurr, Reflections on Biological Engineering , Christian Century, 
Oct 26, 1966, p. 1300. 

144 The term is that of A. Sargent as quoted in Ellul, The Technologi¬ 
cal Society 432 (1964). 

145 Ibid. 

146 Id . at 434. 
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tions. Even as unfortunate was the failure of the largest church of 
the world's most powerful nation to do more, in terms of discussion 
of these questions, than to issue a statement. 147 

147 The movement to push population control appears to have been, by con¬ 
trast, a masterpiece of organization. For example, consider only the series of 
population conferences taking place in 1963-65: the Pan-American Assembly 
(Cali, Colombia), San Francisco Assembly (San Francisco, Cal.), Palm Springs 
Assembly (Palm Springs, Cal.), Southern Assembly (Biloxi, Miss.), Pacific 
Northwest Assembly (Cottage Grove, Ore.), Mid-America Assembly (Columbia, 
Mo.), Great Plains Assembly (Lincoln, Neb.), Rice University Assembly (Hous¬ 
ton, Tex.), New England Assembly (Chestnut Hill, Mass.), Wingspread Assem¬ 
bly (Wingspread, Wis.), Southwestern Assembly (Houston, Tex.), Rocky 
Mountain Assembly (Logan, Utah), Minnesota-Dakotas Assembly (Moorehead, 
Minn.). 

These conferences had almost identical agendas, correctly (in the author’s 
view) described as “couched in such a way as to assume a certain viewpoint, 
to avoid consideration of other viewpoints, and to direct the answers towards 
certain conclusions. 5 ’ (See Minority Reports, Wingspread Assembly, Hearings , 
pt. 3-A, at 1591.) They presented, quite uniformly, as chief speakers, national 
leaders of the population control movement. 

Such conferences are costly and take extensive organizational work. They 
have undoubtedly had major impact on public opinion. A disturbing note is the 
fact that some highly published pro-population control conferences have been 
underwritten by pharmaceutical companies prominently engaged in the manu¬ 
facture of contraceptives. To what extent opinion formation on the population 
question has been an emanation of the financial interests of drug companies is 
an im portant unknown in the overall question and one which should not be 
deemed irrelevant to the work of the Gruening Committee. 
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Religious Freedom and Roman Catholicism: 
A Critique of Dignitatis Humanae 


The Roman Catholic Church, for the first time unequivocally, has 
officially declared itself to be in favor of the civil right of religious 
freedom for all men. The basic affirmation of Vatican Council ITs 
Declaration on Religious Freedom (Dignitatis Humanae) shifts con¬ 
temporary Catholic thought away from abstract claims and focuses 
instead on concrete persons in historical societies. On principle, no 
longer may one accuse the Catholic Church of maintaining a double 
standard in relation to religious freedom, favoring freedom for itself 
and repression of non-Catholics. When Catholics are in a minority 
and when Catholics are in a majority, they must, if they are faithful 
to the Council, seek to secure freedom from coercion for all men in 
their private and public practices of religion—in beliefs, persuasions, 
judgments, expressions, and associations—to the extent that these 
practices do not seriously endanger the equal rights of others or the 
very fabric of societal existence. Hence the Declaration on Religious 
Freedom by Vatican II is a resounding blow for the dignity and 
freedom of men throughout the world. 

The Declaration departs from the former Catholic approach to the 
problem of religious freedom. Catholics traditionally have argued 
from the formal theological notion of the freedom of the act of faith 
and the correlative formal ethical notion of the freedom of consci¬ 
ence. From these presuppositions the inference was drawn that there 
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should be free exercise of religion in society, although the inference 
originally drawn supported free public exercise of only the “true re¬ 
ligion.” The argument from the nature of the act of faith in the 
Declaration is only a supplementary argument; it is in no sense 
required by the basic affirmation of the text. The arguments in the 
text that take as their point of departure the inner freedom of con¬ 
science are also subsidiary to, yet they are inextricably intertwined 
with, the text’s basic affirmation. These arguments—preserving pro¬ 
found moral insights, but too often concealing unacceptable notions 
of individualism or the inadequate premises of an overly conceptualis- 
tic natural-law theory—are now linked with an emphasis on man’s 
inexorably social nature in such a way as to augment the proclama¬ 
tion of man’s human and civil right to religious freedom. 

In the present essay we will analyze and evaluate Dignitatis Hu- 
manae, and we will relate the Declaration’s view of religious freedom 
to other notions and theories of human freedom. It is our intention 
to examine the Declaration in some depth . 1 In our discussion of 

1 In spite of the fact that the document must be evaluated in the form 
promulgated and as an autonomous treatise, its legislative history, immediate 
conciliar context, the broad and complex tradition of the Catholic Church with 
its historical actions and reactions, and the diverse societies and governments 
and traditions in the present day to which Catholicism addresses itself in this 
decree cannot be ignored. The legislative history of the document is singularly 
significant and reflects many of the other factors. I wish to mention a few 
sources which I take to be most prominent among the great list now available, 
including the following works of John Courtney Murray: The Problem of 
Religious Freedom (1965); The Declaration on Religious Freedom: A Mo¬ 
ment in Its Legislative History, in Religious Liberty: An End and a 
Beginning (Murray ed. 1966); Religious Freedom, in Freedom and Man 
131-40 (Murray ed. 1965); This Matter of Religious Freedom, America, Jan. 
9, '965, pp. 40-43; The Declaration on Religious Freedom: Its Deeper Sig¬ 
nificance, America, Apr. 23, 1966, pp. 592-93; On Religious Liberty, America, 
Nov. 30, 1966, pp. 704-06; The Declaration on Religious Freedom (address 
delivered on Mar. 24, 1966, and to be published by the University of Notre 
Dame Press); and Remarks on the Schema on Religious Freedom; and On the 
Method and Principles of the Schema (unpublished Vatican II background pa¬ 
pers 1965). There are hundreds of pages of unpublished materials— 
interventions by bishops, exchanges by scholars, etc.—an intimation of which is 
indicated by Council Daybook: Vatican II, Session i and 2, Council 
Daybook: Vatican II, Session 3, and Council Daybook: Vatican II, 
Session 4 (Anderson ed. 1965, 1966). Among the numerous French sources, 
one forthcoming volume is foremost: La Liberte Religieuse (Congar gen. ed. 
of series Vatican II: Textes et Commentaires des Decrets Concil- 
iaires). The most important Italian source is Pa van, Liberta Religiosa e 
Pubblici Poteri (1965); see also Jordan, Problematica della Liberta Re¬ 
ligiosa (1964). 
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views that we compare or contrast with the new Declaration, how¬ 
ever, we will indicate only what is requisite for our immediate 
purposes and leave undeveloped many important implications and 
nuances. In order to analyze and evaluate what is fundamental to 
Dignitatis Humanae, it is important to be aware of three theories of 
religious freedom that were in contention during the formation of the 
Declaration. The first theory requires our attention in order that we 
may understand what view the Council set aside and what implica¬ 
tions of this formerly common view Catholicism now rejects. Conces¬ 
sions were made to its proponents, but the concessions are irrelevant 
to the substance of the Declaration. The second theory began to 
be cogently articulated within the last three decades, and only re¬ 
cently has it been formulated in a fashion that allows it to function 
with finesse. In the text this theory appears in the role of moral argu¬ 
ments which supplement the basic affirmation. The third theory actu¬ 
ally underlies the entire Declaration. It is pivotal in the basic 
affirmation; it is determinative in juxtaposing moral, political, and 
juridical arguments; and it governs the manner in which the theo¬ 
logical insights and arguments—by supplementation and confirma¬ 
tion—are harmonized with other insights and arguments. 


Three Catholic Theories of Religious Freedom 

The first view has an illustrious history within Catholicism 2 It can 
claim unquestionable support from the writings of St. Thomas, pro¬ 
nouncements of many popes, texts of Catholic canon law, and the 
works of Catholic philosophers and theologians in the modem world. 
The first theory, however, does not support the view of religious 
freedom proclaimed by the Declaration. It urges, instead, an attitude 
of toleration toward non-Catholics. The basic theory may be briefly 
summarized. First, there is only one true church or religion and, 
since it is the highest good of man, the state must aid it positively 


2 For a delineation of this view, upon which I here depend, see Love, John 
Courtney Murray: Contemporary Church-State Theory 19-31, 114-43, 
I7 I “75> I9i“94 nn - 21-51, 210-12 (1965). In two essays which were back¬ 
ground papers for Vatican Council II Murray brilliantly summarizes this theory 
and its line of argument: The Problem op Religious Freedom 7-17 (1965) 
and an untitled essay on the development of the doctrine of religious freedom 
in Council Daybook: Vatican II, Session 4 15-17 (Anderson ed. 1966). 



FREEDOM AND CATHOLICISM [ 173 ] 


and defend it from all attacks; hence, only the Catholic Church 
should have full religious liberty in the civil society. Second, all other 
so-called religions are in error, and error does not have the same 
right as truth. Error must not be freely propagated; it must be con¬ 
tained. While individual persons are, of course, free to be in error 
privately, such persons may not publicly express their erroneous be¬ 
liefs. Third, if Catholics are a majority in a country, they are to 
oppose the civil freedom of non-Catholics in religious matters; if 
Catholics are a minority in a country, however, they should ask for 
religious freedom in the civil arena. To summarize the outmoded 
view: whenever possible repress error; whenever necessary, because 
of circumstances, tolerate error. 

The first theory of religious liberty—freedom of Catholics, tolera¬ 
tion of non-Catholics—is consonant with a nineteenth-century view 
of “toleration” of evil and error. For our immediate purposes, es¬ 
sentially two issues are involved: the moral issue of the rights of 
conscience and the civil issue of government in relation to religion 
(the question of cur a religionis, the public care of religion). The 
theory is abstract in the sense that only that which is objectively 
“true” has full “rights” of expression in the public forum. The “Cath¬ 
olic conscience” is understood not only to be formed by norms higher 
than those postulated by the individual’s own conscience (hence it 
is conscienta recta) ; it is, claims the Catholic, also formed by norms 
that are objectively true (hence conscientia vera ). Since full religious 
freedom must be rooted in objective truth, the so-called outlaw 
conscience ( conscientia exlex) has no rights because it recognizes only 
its own subjective imperative. The sincere but erroneous conscience 
(conscientia recta sed non vera) recognizes norms higher than its 
own subjective imperatives, but, since these norms are not objectively 
true, one must distinguish between internal personal freedom and 
external social freedom. A man’s internal freedom must be respected, 
and he may not be coerced in conscience; that is, he is not to be 
compelled to believe or profess what he does not believe or profess. 
However, whereas charity calls for toleration of the personal religious 
life of the man whose conscience is sincere but erroneous, the require¬ 
ments of an objective moral order deny according such respect to 
the erroneous views he holds. Thus “error has no rights” and the 
public expression of an erroneous conscience does not involve any 
issue of religious freedom. The erroneous conscience cannot assert a 
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right to external social freedom—for example, public worship or 
propagation of its views. 

The civil issue can also be resolved in terms of truth and rights: 
only truth has rights in the public forum. This supreme juridical 
principle governs constitutional law and the civil power. The civil 
power is not to authorize for public affairs what is objectively religious 
error, though internal personal freedom (including family freedom) 
is to be respected. The thesis-hypothesis distinction is employed at 
this juncture. The thesis states the “ideal”—juridical care of religion. 
In thesi, the state is bound to follow not only the natural law but 
also the divine positive law. In principle, then, since by divine law 
Catholicism is the one true religion, it ought to be the one true 
religion constitutionally. Furthermore, no other religion, in principle, 
may have a legal right to exist and be propagated within society. 
Hence the ideal juridical principle of the exclusive rights of truth 
(the thesis) is simply transposed into the legal institution of the “one 
true state-religion,” and, correlatively, the theological-moral assertion 
that “error has no rights” issues in the legal institution of civil intol¬ 
erance. The problem remains of applying the thesis, the ideal, in 
practice. The solution is based on the religious composition of the 
citizenry. In societies that are not Catholic the thesis is not applicable. 
In such conditions of fact, only the hypothesis applies. In hypotkesi, 
the Catholic Church forgoes the right it claims “to legal establishment 
as the one true religion of the state, with its juridical consequence, 
legal intolerance,” though there is no positive approval of the 
situation. 8 

The second view has a significant, although limited, history within 
Catholicism. Certain basic principles which it takes as its point of 
departure and on which it intimately depends are ancient Christian 
insights—for example, the way of God in his love of man, the freedom 
of the act of faith, that no man is to be coerced to profess what he 
does not in conscience believe—and in this sense the theory has an¬ 
cient notions embedded in it. But the actual theory, at least in its 
rudimentary form, first emerged in the nineteenth century; it was 
elaborated with great skill, although still incompletely, by Vermeersch 
in La TolSrance in 1912. It too can claim dear support from papal 
pronouncements. During the last quarter-century, this theory has 


3 Murray, The Problem of Religious Freedom 12 (1965). 
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dominated Catholic thought, especially in Europe. 4 In its most cogent 
form, the theory’s argument in brief is as follows: a person is free in 
conscience; he must conform himself to the dictates of his conscience; 
since he is a social creature, this conformity implies public expression 
and practice; a person therefore has a right to the public practice 
which follows from his duty to obey his conscience which is free; 
finally, a person’s liberty of conscience, with its inevitable extension 
into public practices, requires acknowledgment and legal guarantee 
in the civil order, to the extent that restrictions are not required by 
the exigencies of the common good.® 

The second view, in diametric opposition to the first view, favors 
on principle the religious freedom of all men. Proponents of the sec¬ 
ond view wish to develop the notion of man’s religious freedom <1 
fond —that is, in terms of the depth of scriptural insight, of the free¬ 
dom of the act of faith, and of the internal inviolability of man’s 
conscience. Hence the first and second theories both begin from a 

4 The first two major draft texts of Vatican Council IPs schema on religious 
freedom prepared by the Secretariat for the Promotion of Christian Unity con¬ 
form to the second view* the third and subsequent draft texts conform to the 
third view. For a systematic and detailed account of the second view along with 
references to a great number of primary sources see Carillo De Albornoz, 
Roman Catholicism and Religious Liberty (1959). Among earlier sources, 

I take the following to be most significant: Hartmann, Toleranz und 
Christlicher Glaube (1955); Lecler, L’histoire de la Tolerance au 
Siecle de la Reforme (1955); Lercaro, Tolleranza religiosa e Intolleranza, 

II Diritto Ecclesiastico, Apr.-June 1958, pp. 97-112. Pribilla, Dogmatische 
Intoleranz und burgerliche Toleranz, in Stimmen der Zeit, Apr. 1949, pp. 27- 
40. Among the most recent sources, see Janssens, Liberte de Conscience 
et Liberte Religieuse (1964), now available in English as Freedom of 
Conscience and Religious Freedom (1966); De Broglie, Le Droit Nat- 
urel a la Liberte Religieuse (1964) and Problemes Chretiens sur la 
Liberte Religieuse (1965); Dondeyne, La Foi Ecoute le Monde (2nd ed. 
1964); Leclercq, La Liberte D’Opinion et Catholiques (1963); Boillat, 
La Liberte Religieuse (1964). 

5 In our compendium of the central argument we have emphasized elements 
which are basic to the Declaration. If one were to amass the many arguments 
of proponents of this general view, one could classify various kinds of argu¬ 
ments— e.g., biblical, theological, philosophical, political—in favor of religious 
freedom as A. F. Carrillo de Albornoz does for Catholic thought in Roman 
Catholicism and Religious Liberty (pp. 27-56) and for ecumenical Protestant 
thought in The Basis of Religious Liberty (1963) and in numerous unpublished 
essays. We note this fact simply to indicate that we have selected what we take 
to be essential for comprehending the contrasts in the methods of the first, 
second, and third views. 



[ 176 ] THOMAS T. LOVE 

positive notion of freedom of conscience and attempt to argue to the 
civil right of free exercise of religion (or “the true religion/’ for the 
first theory). A question immediately arises: How does one derive a 
juridical right from the internal and subjective freedom of consci¬ 
ence? The first theory—with what its proponents take to be definitive 
formulas—answers this question without hesitation in terms of “objec¬ 
tive rights” in accord with norms it holds to be “objectively true,” 
and with the consequence that the erroneous conscience has no ex¬ 
ternal rights in the public forum. The second view, like the third 
view, sets aside the notion of “truth” and “error” as determinative 
of rights in the public forum, despite the fact that the second view, 
unlike the third view, begins with the abstract notion of a person’s 
freedom of conscience. 

What then is the “bridge” leading from the inner freedom of con¬ 
science to the outer freedom of action in the public arena for the 
second view? Many answers have been given, but insufficient reason¬ 
ing has been offered in the past. In our summary above, which 
reflects one form of the current argument, the bridge is taken to be 
the social nature of man. As Louis Janssens says, for example, a person 
is morally obliged to act in conformity with the judgment of his con¬ 
science, and, since man is a social being, his moral obligation is 
illusory unless the social environment guarantees him the right to act. 
If man’s social nature is presumed to be equally primary with man’s 
inner freedom, then the second and third views tend to converge. 
If the inner freedom of man is presumed to be primary and his 
social nature only secondary, then the second and third views either 
are at odds or, if neither is taken too exclusively, they may comple¬ 
ment each other. 

Proponents of the second view, however, generally initiate their 
argument from the internal freedom of conscience (or some similar 
uncompounded and abstract notion). 6 They subsequently posit the 
“social nature” of man when they wish to insist on man’s civil right 
to external expression as an extension of his internal freedom. As 
proponents of the third view acknowledge, the strength of the second 
view is its profound and positive emphasis on a person’s inner free- 

6 See Janssens, op. cit. supra note 4. See also the abstract form of argument 
for man’s natural right to religious liberty as a specie of the general human 
right to liberty of action in a political society in De Brogue, Le Droit Nat- 

UREL A LA LlBERTE RELIGIEUSE (1965). 
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dom. Although this emphasis may lead in the civil order to the guar¬ 
anteed right of freedom from coercion in belief or private expression, 
does it support the juridical principle of the individual’s freedom 
from restraint in acting according to his conscience? Furthermore, 
is the methodology of this second view too abstract and too deductive 
for the problem of human rights—that is, for the juridical issue of 
a person’s concrete and historical rights vis-a-vis other persons and 
government? The third view answers both of these questions nega¬ 
tively and concludes that both the the internal logic and methodology 
of the second view do not adequately insure man’s civil right to 
freedom from coercive restraint in religious matters. 

The third view, at least as an articulated theory, has hardly any 
history. 7 Its major sources of support within Catholic tradition are 
the pronouncements of Pius XII and John XXIII, although those 
of Leo XIII and others are also conscripted. Despite the fact that 
the third view is very recent in origin, it claims that it is in harmony 
with the former doctrinal insights of Catholicism, insights which, it 
contends, have developed , even as there is understood to be an his¬ 
torical “growth” of men’s personal and political consciousness in the 
present day. 8 The argument of the third view, in brief, is as follows: 
the problem of religious freedom is “concrete” and “historical”; it 
involves the historical growth in the personal and political conscious- 

7 The most thoroughgoing presentations of the third view are: Murray, op. 
cit . supra note 3 (1965); Pavan, op. cit. supra note 1. See de Smet’s intro¬ 
ductions to the schema on religious freedom at Vatican Council II in 1964 and 
in 1965; Congar, La Declaration sur La Libert6 Religieuse, Etudes et Docu¬ 
ments, June 14, 1965 (unpublished document, third series). See also essays 
on civil constitutions and papal teachings in Jordan, op. cit. supra note 1 ; 
Barbaini, La Liberta Religiosa (1964). 

8 The third view surveys the events of the contemporary world. It notes 
that before 1948 approximately fifty nations acknowledged as a matter of con¬ 
stitutional law man’s right to religious freedom, whereas at the present time 
this right is recognized in the constitutions of more than one hundred political 
societies. Hence it declares that the ‘‘signs of the times” to which the Catholic 
Church must pay heed include the growth of men’s personal and political con¬ 
sciousness, with the consequent demand of governmental limitation. Further, on 
the basis of an analysis of the teachings of Leo XIII, Pius XI, Pius XII, 
John XXIII, and Paul VI, proponents of the third theory argue that there 
has been a cognate doctrinal development in Catholicism’s awareness of human 
dignity. That is, correlative development in papal teaching confirms the view 
that religious freedom (in private and in public) is a fundamental right of all 
persons, that it therefore should be a juridical right of all persons in societies 
and that governments are incompetent in religious matters. 
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ness of concrete persons in civil societies in such a manner that the 
personal question (involving theological-ethical dimensions) and the 
constitutional question (involving political-juridical dimensions) of 
religious freedom are equally primary—that is, one begins at the out¬ 
set with the complex and concrete insight of free societal persons 
under a government of limited powers; hence religious freedom in 
the first instance is a juridical notion, a civil right of persons or 
groups in a society with a limited (“constitutional”) government; 
since persons are inexorably social and are always members of a con¬ 
crete political society, it is requisite that the society with its govern¬ 
ment guarantee the immunity of persons from coercion in religious 
matters to the extent that the public order (not the common good) 
is not seriously endangered. 

The proponents of the third view take the first view to be “ab¬ 
stract” and “archaistic.” They conclude that the first view fails to 
establish the right of persons to immunity from coercion in religious 
matters; it is not informed by the contemporary consciousness of 
men; and it is replete with outdated thinking and formulas that are 
irrelevant to the political conditions of the twentieth century. The 
third view grants that “rights” are not founded on “error” but only 
on “truth”—for example, the truth of human dignity—and in this 
manner speaks in a way that is just as abstract and conceptualistic 
as are any statements of alternative theories. Proponents of the third 
view seek to demonstrate, however, that this manner of speaking is 
a conceptualistic aspect of the more inclusive and complex problem, 
and thus the conceptualistic aspect, albeit abstract, should not be 
taken as definitive in the manner that it is for those holding the first 
view. It is the concrete dignity of the person that is pivotal, not the 
abstract premise of the truth of human dignity and an attempt to 
deduce therefrom a human right. 

From the perspective of proponents of the third view, the second 
view is inadequate because it begins with a single insight, namely the 
free person or subject (theological-ethical insight), and attempts to 
derive the constitutional “conclusion” from this single insight. In con¬ 
trast, the problem of religious freedom must be addressed, in 
Murray’s words, “where it concretely exists—in the legal and political 
order.” 9 Religious freedom is properly an affair of the social and 


9 Murray, This Matter of Religious Freedom , America, Jan. 9, 1965, p. 42. 
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civil order; it must be recognized and guaranteed by civil law. It 
always, at the outset, involves both “freedom of conscience” and 
“free exercise” in the public forum because men are intrinsically so¬ 
cial and government must be limited. Hence religious freedom, argue 
the proponents of the third view, is neither deduced from an abstract 
notion of one’s freedom of conscience nor extrapolated nor inferred 
from a notion of one’s freedom of conscience. Persons are always 
concrete; they are always sociojuridical in their essentially intersub- 
jective natures as members of a sociopolitical order. Hence to argue 
from a person’s inner act of freedom of conscience to his civil right 
of religious freedom is not only illicit; it is also to misread the reality 
of human existence. Man is social before any presumed act of con¬ 
science arises. Abstract notions of truth, of rights, and of freedom 
of conscience are not immediately relevant to the concrete juridical 
right to religious freedom. To summarize: the third view (i) insists 
on the sociohistorical context at the outset, (2) rejects “ideal in¬ 
stances” of constitutional law with regard to a “state religion”, (3) 
and sets aside as irrelevant arguments defending rights of the errone¬ 
ous conscience because government is incompetent to judge whether 
or nor conscience is erroneous. 10 

The issue of doctrinal development is, perhaps, the fundamental 
dilemma for the protagonists of the three views, and it is of cardinal 
importance for the Declaration. To representatives of the first view, 
“development” implies the denial of past papal teaching; to repre¬ 
sentatives of the second view, “development” in the terms presumed 
by the third view seems to be too shallow and erratic. To both those 
of the first and second persuasions, the third view seems to ignore 
important papal teaching in the past, to depend too completely on 
present historical circumstances, and thus to “historicize” or “politi¬ 
cize” the issue of religious freedom. In these senses, it is feared that 
the third view is victimized by relativism. Representatives of the third 
view, on the contrary, insist that Catholic doctrine always has devel¬ 
oped and must continue to develop in order to be relevant to the 
authentic historical dynamisms of any age. Development therefore is 
not a denial of traditional teaching but its renewal in relation to con¬ 
temporary conditions. If doctrine were not to develop it would be¬ 
come “archaistic,” or it would remain bound in the language 


10 See Murray, op. cit. supra note 3. 
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reflecting the reality of another era, or it would be too abstract. To 
the charge that its notion of development is shallow and that it his- 
toricizes or politicizes or is trapped in relativism, representatives of 
the third view attempt to demonstrate that the charges are inaccu¬ 
rate, in terms of judgment and reasoning. It is the third view and 
its approach which determined the method and major emphases of 
Dignitatis Humanae , and the issue of doctrinal development arises in 
its Preamble. The issue also underlies the text’s basic affirmation 
and argumentation. 


The Declaration : 

Methodology and Doctrinal Development 

The Declaration is divided into three parts. The Preamble includes 
pertinent remarks on a new historical awareness of man’s dignity as 
personal and political, and on development of doctrine; it also in¬ 
cludes superfluous remarks on the “one true religion” and men’s ob¬ 
ligations to seek the truth, the latter mitigated by an emphasis on 
truth as imposing itself only “by virtue of its own truth” on the 
“human conscience.” Then follows chapter one, divided into seven 
highly compressed sections (2-8), 11 which is the heart of the 
Declaration. The basic affirmation (2) is of cardinal importance. It 
is constituted by the following: a juridical affirmation that every man 
has a right to religious freedom; a political affirmation that govern¬ 
ment is to safeguard this right and is not to infringe it except in 
instances of proved necessity; a definition of religious freedom as im¬ 
munity from coercion; remarks on man’s dignity as prepolitical, his¬ 
torical, and concrete. Numerous assertions and arguments follow 
the basic affirmation. 12 Many of these develop implications of the 
original affirmation in terms of various forms of religious expression 
and association. The arguments are intended to demonstrate that 

11 Numerals within parentheses refer to numbered sections of the promul¬ 
gated text. 

12 Basic arguments that support the general right to immunity from coercion 
in religious matters are: the dignity of man, man’s moral responsibility, and the 
constitutional limits of government. Arguments that support religious freedom 
in terms of expression and association are: the social nature of man with its 
exigencies, the human manner of seeking truth, the social nature of religion, 
the transcendence of man, the pragmatic notion of religion as an advantage to 
society. 
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there are rational grounds for the affirmation and that it is not sim¬ 
ply a concession to circumstances of the present day. The third 
division, chapter two, comprises seven sections (9-15). It is not 
requisite to the basic affirmation, although neither is it superfluous. 
Its purpose is limited and singular: to state and show by three argu¬ 
ments—the way of Jesus and the apostles, the nature of the act of 
faith, the freedom of the Catholic Church—that the basic affirmation 
is harmonious with revelation and Catholicism’s traditional doctrinal 
teaching. 

The methodology of the Declaration is relatively new in Catholic 
thought. In contrast to former approaches to the problem of religious 
liberty, the text’s method is “historical” and “concrete”; it is gov¬ 
erned by the approach of the third view delineated above. The words 
historical and concrete adumbrate the contextual conditions of actual 
existence for modem man, and the question of religious freedom is 
therefore cast in terms of contemporary historical awareness. Further, 
development of personal and political consciousness in the modem 
world is related to a correlative development—involving new insights, 
syntheses, and reformulations—of Catholic sociopolitical doctrine. 

In its opening section, the Declaration recognizes that in the mod¬ 
em world there is a new awareness of the very dignity of persons 
(1). It cites what is taken to be a twofold fact that has only recently 
emerged in the historical process: man has become more deeply 
aware of his dignity as a morally responsible person, and he has de¬ 
veloped a political consciousness with correlative demands for civil 
liberties assured by constitutional limitations of governmental power 
(1, 2, 15). The text declares these two newly emerged dimensions 
of personal and political freedom to be “in accord with truth and 
justice” (1). Furthermore, throughout the Declaration there is an 
attempt, sometimes awkward, to maintain the moral question and 
the constitutional question as equally primary in such a way that 
emphasis is placed on the concrete person who is free under a gov¬ 
ernment of limited powers. 

In accord with the third view, “historical consciousness” dominates 
the methodology of the document. The foremost proponent of this 
view in the United States, who was also the chief architect of the 
Declaration, takes four factors to be paramount in the notion of 
historical consciousness as a methodological approach in relation to 
the issue of doctrinal development, and the factors, especially the 
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third one, are worth our attention: first, “to trace the stages in the 
growth of tradition as it makes it way through history”; second, “to 
discern the elements of the tradition that are embedded in some his¬ 
torically conditioned synthesis that, as a synthesis, has become archa- 
istic”; third, “to discern the ‘growing end’ of the tradition” (“it is 
normally indicated by the new question that is taking shape under 
the impact of the historical movement of events and ideas”); finally, 
to construct a “synthesis that will be at once new and also tradi¬ 
tional.” 13 The Declaration is governed by this historical sensitivity, 
by a consciousness of the historical times and circumstances and the 
fluctuating relationships between persons and institutions, by a dis¬ 
cernment of new questions arising out of and shaped by new condi¬ 
tions. 14 Historical consciousness, then, involves an awareness of 
historical relativities which requires that one judge sociopolitical in¬ 
stitutions—such as “establishment of state religion” and “civil toler¬ 
ation”—in their own Sitz im Leben . 

Vatican Council II explicity links “historical consciousness” with 
the notion of Catholic doctrinal development when it states that it 
“intends to develop the doctrine of recent popes on the inviolable 
rights of the human person and the constitutional order of Society” 
and that out of its tradition the Catholic Church “brings forth new 
things that are in harmony with things that are old” (i). However, 
the unfortunte fact appears to be that Catholicism has no clear and 
normative theory of doctrinal development at the present time. Con¬ 
sequently, Catholics vacillate greatly in this matter, and they plague 
each other with assertions based on unexamined presuppositions and 
embryonic notions. The issue is of critical importance precisely be¬ 
cause Catholics claim so very much for their insights and doctrine. 
Yet how is one to justify, or even explain, the deep incongruities 
in papal teachings? What are the criteria for determining the 
development of authentic Catholic doctrine? Proponents of the first 
view delineated above fear the notion of doctrinal development. They 
suspect that if doctrine develops then the Catholic Church either 
denies or relinquishes its own past tradition, or part of its tradition. 
The suspicion may be grounded on fear and confusion, but it is not 

13 Murray, op. cit . supra note 2, at 102. 

14 Murray’s profound analysis of Leo XIII's church-state teachings is illus¬ 
trative. For an analysis and critique of his extensive writings on this subject 
see Love, op. cit. supra note a passim. 
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to be dismissed by cavalier assertions to the contrary. Proponents of 
the third view often say that doctrinal development is equivalent to 
a greater clarification of former understanding and insight, as though 
“development” were a simple movement from truth to greater clarity 
of truth. This sufficiently ambiguous assertion fails to take into ac¬ 
count past inaccuracies and their consequent effects in history. Hence, 
the question becomes: To what extent must doctrinal development 
not only clarify what may formerly have been unclear (even because 
of historical circumstances) but rectify formerly inaccurate teach¬ 
ing? 15 Further questions are involved when one considers the effects 
of such teaching in the sociopolitical order. Thus two questions arise: 
What consistency, if any, is required in teaching, and what correla¬ 
tion, if any, is there between the doctrine of the Catholic Church 
and the behavior, so to speak, of the Catholic Church? 

To the limited extent that we are concerned with the issue of doc¬ 
trinal development, 16 what is involved for the Declaration’s approval 
of religious freedom in the uniquely modem juridical sense may be 
illustrated by reference to the utterances of Leo XIII and Pius XII. 
In a background paper for the Council, Murray delineates with pre¬ 
cision what is of primary importance. 17 Stating that it seems to be 


15 Further questions have been raised in Love, De Libertate Religiosa: An 
Interpretative Analysis , 8 A Journal of Church and State 47-48 (1966). 

16 If one were to explore the issue of doctrinal development more fully, four 
principal topics would require major attention: first, the nature and structure of 
the presumed teaching authority of the Catholic Church; second, the roles of 
scripture and tradition in relation to the teaching office of the Catholic Church; 
third, the content of the teaching in its “trans temporal” and its historical as¬ 
pects (reflection of concrete conditions and times, the use of language, con¬ 
ceptual schemes, etc.); and fourth, the intricate difficulties involved in 
deciphering and articulating new insight in relation to past insight. For an 
illustration of the complexities of doctrinal development in relation to the 
Christological problem in the early creeds of Christendom see Murray, The 
Problem of God: Yesterday and Today 51-53 (1964). In his view of the 
development of theology up to Nicea, Murray is indebted to the profound work 
of Bernard J. F. Lonergan, De Deo Trino I at 1-112, II at 1-64 (1964). 
Gregory Baum, unsuccessfully, attempts to clarify the issue of doctrinal develop¬ 
ment in terms of “renewal,” which does not simply increase one’s depth of 
insight and understanding but which rejects as false or mistaken teachings that 
were held to be doctrinal, permanent, and unchanging in the past See Baum, 
Doctrinal Renewal, 2 Journal of Ecumenical Studies, 365 (1965). 

17 Murray, untitled text (dated Sept 15, 1965) on the development of doc¬ 
trine in relation to religious freedom in Council Daybook: Vatican II, 
Session 4 14-17 (Anderson ed. 1966). 
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obvious that a development of Catholic sociopolitical doctrine has 
occurred between the time of Leo XIII and the present day ( e,g 
compare Rerum Novarum with Mater et Magistra, or compare Im- 
mortale Dei and Libertas Praestantissimum with Pacem in Terris and 
Pius XII’s Christmas discourses of 1941, 1942, and 1944), Murray 
lists several aspects of the development. First, Leo XIIPs view of 
government was paternalistic, whereas Pius XII’s conception was 
political. The conception of Pius, says Murray, is “a clarification of 
the tradition. 5 ’ 18 Second, Leo XIIFs view reflected the historical 
reality of the “illiterate masses, 55 whereas Pius XII’s conception is a 
“progress in the understanding of the tradition 55 because it reflects 
the historical and political realities of “the people 55 and “the citizen’s 55 
responsibility in self-government, 19 Third, Leo XIII failed ade¬ 
quately to distinguish the society and the state, whereas Pius XII 
distinguishes the political society from the juridical state. Murray 
argues that Leo XIII’s erroneous identification of the broad civil 
society with the limited juridical state led to a notion of civil toler¬ 
ance, a notion that is both misleading and juridically irrelevant in 
the modern day. Hence, according to Murray, “the Leonine con¬ 
ception of the state has been transcended today by the progress of 
Catholic doctrine. 55 20 Furthermore, claims Murray, Vatican Coun¬ 
cil IFs schema on religious liberty, “whose premise is this progress, 
transcends the Leonine theory of civil tolerance by its doctrine of 
religious freedom. 55 21 While not wishing to condemn Leo XIII’s con¬ 
fused view in its own context, Murray says: “It is not that the 
Leonine theory was in any sense false. Today, however, one must say 
of it, quite gently, that it is archaistic.” 22 Murray thus concludes 
that consciousness of new historical phenomena renders Leo XIIFs 
theory of tolerance outdated. 

Efforts such as Murray’s are motivated by a deep concern, and 
they exhibit rigorous analysis, systematic argumentation, and pro¬ 
found syntheses. Yet to a non-Catholic, and to many Catholics, such 
efforts to “update 55 Catholic doctrine without denouncing as inaccu¬ 
rate past doctrine are not convincing. Furthermore, with specific 
reference to the validity of the principle of religious freedom which 
the Catholic Church “is admittedly late in acknowledging,” why has 
Catholic doctrine been so unclear and why have Catholics been so 


18 Id. at 14. 


is Ibid. 


20 Id. at 16. 


21 Ibid. 


22 Ibid. 
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confused? 23 The question may be explained in part by recognizing 
the nineteenth-century predicaments of the Catholic Church—in 
terms of its mistaken assessment of the undercurrents of events, its 
reactionary tendencies and defensive attitude, its alignment with and 
uncritical support of the crumbled French monarchy, and its repeti¬ 
tious condemnation of Enlightenment philosophical views (of liberty, 
toleration, reason, state, individualism, truth, etc.) which were fully 
developed into what has come to be known as Continental Liberal¬ 
ism. 24 It also may be explained in part by noting that there has been 
little genuine dialogue between Catholics on the various aspects of 
this complex matter, with the further recognition that canon law texts 
have offered simplistic solutions. But these explanations fall short of 
clarifying, much less justifying and cogently arguing, the implied view 
of doctrinal development presumed by the Declaration. 25 


The Declaration : Basic Affirmation and Arguments 
The Meaning of Religious Freedom 

The most important single question to be asked of the Declaration 
is: “What is religious freedom?” Dignitatis Humanae answers this 
question in its basic affirmation as follows: 

This Vatican Synod declares that the human person has a right to 
religious freedom. This freedom means that all men are to be immune 
from coercion on the part of individuals or of social groups and of 
any human power, in such wise that in matters religious no one is to 
be forced to act in a manner contrary to his own beliefs (suam con - 


23 It is no secret that while Dignitatis Humanae is a new and important 
advance for the Catholic Church it is a tardy document if it is compared with 
the work of the World Council of Churches and the United Nations. The World 
Council of Churches has considered the complex problem of religious freedom 
in the modern world much more extensively than has the Catholic Church. 

24 Murray considers these matters at length in his writings; see supra notes 
i and 14. See also Lercaro, supra note 4 and Sanders, Some Themes of Mod¬ 
ern Papal Political Thought , Religion in Life, Spring i960, pp. 189-99. 

25 Further, there remains the problem of discerning and formulating the re¬ 
lationships between “historical consciousness” and genuine doctrinal develop¬ 
ment, and there are then countless issues— e.g birth control—that might be 
considered anew by the Catholic Church with its undeveloped notion of “doc¬ 
trinal development” and man’s new consciousness in the present day. 
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scientiam ); nor is anyone to be restrained from acting in accordance 
with his own beliefs (suam conscientiam ), whether privately or pub¬ 
licly, whether alone or in association with others, within due limits. The 
Synod further declares that the right to religious freedom has its foun¬ 
dation in the very dignity of the human person, as this dignity is known 
through the revealed Word of God and by reason itself. This right of 
the human person is to be recognized in the constitutional law whereby 
society is governed, and thus it is to become a civil right. 26 

The fundamental meaning of religious freedom in the basic affirma¬ 
tion seems to be clear and simple; “religious freedom 55 refers to an 
immunity for all men in religious matters. This immunity entails both 
freedom from compulsion to act contrary to one 5 s own beliefs and, 
within limits, freedom from restraint in acting in accordance with 
one’s beliefs, in private and in public, alone and in association with 
others. 27 

The Declaration goes on to state, in agreement with the statements 
of the World Council of Churches and the United Nations, that re¬ 
ligious freedom as a civil right rests on man’s human dignity, which 
“is known through the revealed Word of God and by reason it¬ 
self.” 28 Man’s concrete dignity as a human being founds a right 

26 Haec Vaticana Synodus declarat personam humanam ius habere ad 
libertatem religiosam. Huiusmodi libertas in eo consistit, quod omnes homines 
debent immunes esse a coercitione ex parte sive singulorum sive coetuum so- 
cialium et cuiusvis potestatis humanae, et ita quidem ut in re religiosa neque 
aliquis cogatur ad agendum contra suam conscientiam neque impediatur, quomi- 
nus iuxta suam conscientiam agat privatim et publice, vel solus vel aliis 
consociatus, intra debitos limites. Insuper declarat ius ad libertatem religiosam 
esse revera fundatum in ipsa dignitate personae humanae, qualis et verbo Dei 
revelato et ipsa ratione cognoscitur. Hoc ius personae humanae ad libertatem 
religiosam in iuridica societatis ordinatione ita est agnoscendum, ut ius civile 
evadat. Delaratio de Libertate Religiosa de qua agetur in Sessione publica diet 
y decembris 1965 6 (1965). Among the English translations of the text, see 
especially the one by Murray in The Documents of Vatican II 675-96 
(Abbot ed. 1966) (hereinafter referred to as The Documents of Vatican II) 
which is supplemented by explanatory footnotes. 

27 This matter was clarified explicitly in de Smet’s introductions to the drafts 
in 1964 and 1965. 

28 The innumerable sources from the World Council of Churches and its 
associated bodies— e.g ., the National Council of Churches in America—are un¬ 
excelled in the depth and breadth of their consideration of the problem of 
religious freedom in its many aspects and implications. The work of two agen¬ 
cies is particularly important—the Secretariat for Religious Liberty and the 
Commission of the Churches on International Affairs (C.C.I.A.). See especially 
Carillo De Albornoz, The Basis of Religious Liberty (1963) and Main 
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that is fundamental in the sense that it is to be recognized and guar¬ 
anteed in the legal structures of societies, a right that therefore is not 
granted and cannot properly be denied by government. Perhaps it 
was the atrocities of the heinous Nazi experience that caused con¬ 
temporary men to recoil in the face of what men with unlimited 
governmental power do to other men. In any case, the text asserts 
that religious freedom must be secure from the abusive power that 
coerces, breaks, cripples, and destroys the wills and lives of men. It 
must be a right recognized and guaranteed in the juridical order. 

Catholicism’s new notion of religious freedom—an immunity from 
coercion—is therefore a highly technical and extremely restricted no¬ 
tion. The freedom affirmed is not a biblical view of “Christian free¬ 
dom,” such as that proclaimed by Paul whereby man is declared to 
be free from the bondage of sin and death and free for God and 
neighbor. The freedom affirmed is not the psychological freedom of 
free will or consciousness of free will. It is not the freedom often 
called freedom of choice, the ability to choose between alternatives in 
a concrete situation. Finally, the notion of freedom in the Declara¬ 
tion’s basic affirmation is not an assertion that the Catholic Church 
is to be free to carry out its mission in light of Catholicism’s views 
of itself as the “one true religion” and of divine positive law. The 
freedom proclaimed is closely connected with these freedoms, but it 
is a distinct freedom, and it must not be confused with any of them. 
Religious freedom, according to the text, is a juridical freedom; it is 
a negative freedom in the civil order, a freedom from coercion. It 
is not, properly speaking, a positive freedom, except insofar as freedom 
from coercion provides a necessary condition for the positive, free 
development of religion. Similar to the First and Fourteenth Amend¬ 
ments to the American Constitution, in matters of belief or conviction 
and the communication of these, a zone of protection is declared to 
surround the civil right of every man and group to the extent that 
the security and safety of the society are not endangered. 

On “Conscience” 

The word “conscience” in the Declaration requires special atten- 


Ecumenical Statements on Principles Concerning Religious Freedom 
(1965). See Article Eighteen of the United Natons’ Universal Declaration of 
Human Rights (1948) and the new Declaration on the Elimination of All 
Forms of Religious Intolerance (1966). 
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tion. In the basic affirmation, as Murray explains, conscience “is 
used in its generic sense, sanctioned by usage, of ‘beliefs, 5 ‘convictions, 5 
‘persuasions. 5 55 29 The generic notion of conscience reinforces the 
emphasis on the concrete person in society and disregards Catholic¬ 
ism’s abstract theological and moral theories of conscience which 
involve such adjectives as “true, 55 “objective, 55 “sincere, 55 and “er¬ 
roneous. 55 Concrete persons, whether or not they “err in conscience 55 
(which is a juridically irrelevant matter), are immediately in view 
as Catholicism now proclaims the juridical right of persons to free¬ 
dom from coercion in religious matters. The implications of these 
remarks are important. All persons—of whatever “belief 55 (theist, non- 
theist, atheist —all persons)—are declared equally to have the right 
to immunity from coercion in matters of belief, and “belief 55 is under¬ 
stood to involve public practices, communication, and association. 30 

The text makes a rather puzzling statement when it declares with¬ 
out any qualification that a person is to be immune from coercion 
“in such wise that in matters religious no one is to be forced to act 
in a manner contrary to his own beliefs, 55 as distinct from a person’s 
immunity from restraint only “within due limits 55 (2, see 3, 6). The 
difficulty arises because of the text’s emphasis on the juridical order 
and on the concrete person. Is man declared to be absolutely im¬ 
mune from constraint in prescribed civil actions which are contrary 
to his beliefs? This is a peculiar way to speak about juridical matters. 
Suppose, for example, that a man firmly believes that he should not 
be vaccinated. Further, suppose that the society in which the man 
lives is plagued by an epidemic which, we will assume, is endangering 
the very existence of the society. In such serious conditions may the 


2& Murray in The Documents of Vatican II at 618 n.5. It is in this 
sense that the text says in its opening sentence that “men should act on their 
own judgment” (1). 

30 The same inclusive meaning of the notion of “religious freedom”—a 
juridical right to immunity in matters of belief and action (within limits)—is 
affirmed by the World Council of Churches and the United Nations. The for¬ 
mula used by the latter is expressed in terms of belief, thought, conscience, and 
religion. Whatever the rubric, the various groups intend to include all men. 
In cases of the United States Supreme Court, see Torcaso v. Watkins, 367 U.S. 
488 (1961); School Dist. of Abington Township v. Schempp, 374 U.S. 203 
(1963). Yet see the penetrating essay by Ramsey, How Shall We Sing the 
Lord’s Song in a Pluralistic Land? 13 J. Pub. L. 353 (1965). 
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man be constrained to act against his conscience—that is, be vac¬ 
cinated—despite his convictions? 31 The illustration enables one to 
see an ambiguity in the Declaration, an ambiguity which results from 
a confusion of the moral and juridical insights that elsewhere are 
distinguished. It may be that one takes himself to be morally or 
religiously obliged to refuse to do an act required by government, 
an act which would violate his conscience or convictions. It does not 
thereby follow that government must in every instance recognize and 
constitutionally protect this refusal to act. From a juridical perspec¬ 
tive, religious liberty, even as an immunity from constraint, is not 
absolute; societal acts contrary to convictions or beliefs may be jus¬ 
tifiably compelled in a civil society, although religious or ideological 
grounds are never a legitimate basis for constraint. 

How else might one understand the text’s statement of unqualified 
rejection of constraint of acts contrary to one’s beliefs? The answer 
to this question is glimpsed in Catholic tradition, in both the moral 
argument against coercion in conscience (in the technical sense) and 
the theological argument apropos of the nature of the act of faith. 
Consider the moral argument in another section of the Declaration. 
The argument in brief is as follows. First, since man has the duty to 
seek truth in religious matters according to divine law, he must have 
the right to seek this truth. Second, since a person is inexorably social 
in his very nature, it is requisite that his inquiry be social and free; 
that is, persons must communicate with each other and “explain to 
one another the truth they have discovered or think they have dis¬ 
covered, in order thus to assist one another in the quest for truth” 
(3, see 4). Third, “as the truth is discovered, it is by personal assent 
that men are to adhere to it” (3). Fourth, since a person may know 
and assent to “the truth” (i.e., the truth for him) only insofar as 
he follows his own insights and conscience, it “follows,” says the text, 
that a person is not “to be forced to act in a manner contrary to his 
conscience” (3). Finally, the text appends, a person is not “to be 
restrained from acting in accordance with his conscience” within civil 


31 Consider other cases in the United States; for example, ones that involve 
blood transfusions for Jehovah’s Witnesses— e.g., a child, or a pregnant mother 
where the reactions caused by the Rh factors will be destructive of life—or 
state-approved education for Amish children, cases not impeding action but 
compelling it contrary to conscience or convictions. 
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limits (3, see 2, 6). 32 In this argument juridical constraint of acts 
not in accord with conscience is forbidden because constraint of con¬ 
science morally is forbidden. But in this instance an act of conscience 
is essentially understood to be an inner act; that is, one is not to be 
compelled to believe or to profess or to adhere to certain tenets. 
Hence “exercise of religion” is viewed in the first place as an inner 
act which is not to be coerced, or even touched, by government. 83 
But then, in the second place, the internal freedom of man is ex¬ 
tended, on the basis of man’s inherently social nature, into the public 
arena as the “external expression of his internal acts” (3). 84 

The intention behind the text, it seems, is to assert that no man 
may be compelled to believe or adhere to certain tenets. 35 But the 


32 From the perspective of the basically juridical affirmation of the text, com¬ 
ments in this argument on man’s duty and divine law may seem to be fossils 
from another era, because, as the text says elsewhere, moral duty and divine 
law are not able to be evaluated by civil government, since government is in¬ 
competent to judge such matters. In spite of the fact that the juridical concept 
of religious freedom does not require the Catholic notions of moral duty and 
divine law, these notions are nevertheless understood to support the juridical 
concept. In skeleton form, therefore, one is presented the traditional Catholic 
moral argument (stripped of the nuances of “objective rights,” “objectively 
true,” etc.) with a new emphasis on the right of men to freedom of expression 
in religious matters. 

33 “For, of its very nature, the exercise of religion consists before all else in 
those internal, voluntary, and free acts whereby man sets the course of his 
life directly toward God. No merely human power can either command or for¬ 
bid acts of this kind” (3). 

34 In an explanatory note on the immunity of restraint in this argument, 
Murray makes the following statement: “. . . by reason of man’s social nature, 
inner acts of religion require external expression; hence their external expression 
enjoys the same immunity from coercion [i.e., restraint] as the inner acts them¬ 
selves.” Murray in The Documents of Vatican II at 680 n.7. Murray’s 
attempt to restate and justify the Declaration in this manner is a classic illus¬ 
tration of fatuous argumentation that he elsewhere impugns. What Murray 
should have argued, as he forcefully does in other places, is that the external 
expression is properly immune within certain outside limits. 

35 An excellent example of what implicitly is eschewed may be called the 
“territorial principle” whereby full citizenship in a country is premised upon a 
religious unity politically recognized and legally enforced with discriminatory 
practices against persons not professing the religion of the territory. There are 
many variants of the “territorial principle.” The history of Christianity—both 
Catholic and Protestant—is a dishonorable record in the matter of religious free¬ 
dom, or even toleration. Among the heinous items in the chronicles of Christian 
history are the following: the concept of compelle intrare } the medieval tribunals 
for punishment of dissenters and heretics, the devout Christian scholars and 
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articulation in the text is ambiguous. To the extent that the juridical 
emphasis is primary, then the immunity of the concrete person from 
constraint in action is not unlimited (unless one clearly ref ere only 
to the internal act of conscience which is an important insight). The 
text wishes to assert that no man may be compelled to believe or 
profess certain tenets, and this compulsion is resoundingly rejected; 
but the text’s precise point in this instance is inadequately expressed. 
The Declaration also needs to clarify the fact that while no govern¬ 
ment legitimately may compel adherence to a creed, no man may 
with impunity fail to do what a society’s government requires, even 
when such a requirement offends his convictions. 

Finally, the text stresses that men are “impelled by nature” and 
morally are obliged to seek and adhere to the truth in religious mat¬ 
ters (2). For these reasons, the right to religious freedom is said to 
have “its foundation not in the subjective disposition of the person, 
but in his very nature” (2). In this manner, and consonant with 
contemporary views of the intereubjective nature of persons, the Dec¬ 
laration rejects eighteenth- and nineteenth-century individualistic no¬ 
tions of “freedom of conscience” as the bases for the right to religious 
freedom. According to such notions of freedom of individual con¬ 
science, whether framed in the categories of the Enlightenment or of 
Continental Liberalism or, generally speaking, of contemporary secu¬ 
lar humanism, the right to liberty is taken to be rooted in individual 
conscience, defined as a freedom to act based on “reason alone” (and 
reason is often defined in a very narrow manner). 36 The text eschews 
such approaches that rest on the person’s “subjective disposition” as 
the basis of its negative notion of freedom and insists that man’s 


popes who favored coercion of heretics (classically illustrated by words of St. 
Thomas, St. Bernard, Innocent III, Gregory IX), the Crusades, the Inquisition, 
the blatant anti-Semitism of Christianity, the intense persecution spawned by 
the Reformation and the Counter-Reformation, the failure of Christian leaders 
to seek religious freedom for others. Perhaps the free church tradition has been 
the most persistent Christian voice in the modern world for religious liberty, but 
oftentimes for inadequate reasons which become codified in slogans—such as 
“separation of church and state” on the American scene, which is a misleading 
and historically inaccurate formula. See Bainton, The Travail of Religious 
Liberty (1951); D’Arcy, Conscience and Its Right to Freedom (1961). 

36 See Becker, The Heavenly City of the Eighteenth Century Phi¬ 
losophers (1932); Cassirer, The Philosophy of the Enlightenment 
(195O i Talmon, The Rise of Totalitarian Democracy ( 1952). 



[ 192 ] THOMAS T. LOVE 

concrete intersubjective personhood is its foundation. “Internal” free¬ 
dom of conscience (whether it is true or erroneous, whether it is good 
or bad, whether it is free or bound from moral or theological per¬ 
spectives) does not found an “external” civil right. Persons qua 
persons, as complex social beings, are the foundation for civil rights. 
Hence the text’s empahsis on the dignity of the person and upon 
the person’s “very nature” as the foundation of religious freedom— 
immunity from coercion—precludes the presumption of freedom of 
conscience as the basis of man’s freedom, and man’s civil right to 
religious freedom is not viewed as a “right” of conscience. 

On Religious Communities 

Consonant with the new conciliar teaching of Lumen gentium (on 
the church) and Unitatis redintegratio (on ecumenism), the Decla¬ 
ration on Religious Freedom recognizes that “religious bodies are a 
requirement of the social nature of man and religion itself” (4). 
Catholicism now claims the civil right to public association and prac¬ 
tices not only for itself but for all religious groups and churches. On 
the condition that “the just requirements of the public order are ob¬ 
served,” many specific freedoms—that is, immunities—are listed in 
the Declaration. For example, religious bodies may govern themselves, 
worship as they choose, instruct their members, train and appoint 
and transfer their ministers, communicate with members abroad, ac¬ 
quire and use funds and properties (4). One of the text’s most im¬ 
portant affirmations is embedded in its list of communal freedoms: 
“religious bodies should not be prohibited from freely undertaking to 
show the special value of their doctrine in what concerns the organi¬ 
zation of society and the inspiration of the whole human activity” 
(4). In the contemporary world this insight requires greater empha¬ 
sis than it receives in the text. The precise issue may be crystallized 
in the following question: “Is religious freedom simply a private 
matter?” 37 The text’s emphatic and correct answer is no. 

A second significant statement on communal freedom, especially in 
light of former teachings and practices of Catholicism, is the forth¬ 
right affirmation that “religious bodies also have the right not to be 
hindered in their public teaching and witness to their faith,” whether 


37 See, e.g., Kauper, The Churches and the Public Order , The Chicago 
Theological Register, Dec., 1965, pp. 1-32. 
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verbal or written (4). Yet a stringent qualification immediately fol¬ 
lows this seemingly straightforward statement when the Declaration 
says there is to be no “manner of action which might seem to carry 
a hint [emphasis added] of coercion or a kind of persuasion that 
would be dishonorable or unworthy” because “such a manner of ac¬ 
tion would have to be considered an abuse of one’s own right and a 
violation of the right of others” (4). It is unfortunate that the text 
is so inadequate at this point. The intention was to distinguish be¬ 
tween “witness” or “evangelism” on the one hand and possible abu¬ 
sive means of witness or evangelism, often labeled “proselytism” on 
the other. 

The harsh qualification—that a manner of action “which might 
seem to carry a hint of coercion . . . would have to be considered 
an abuse of one’s own right and a violation of the right of others”— 
virtually reduces to insignificance the important affirmation of the 
right of religious groups not to be hindered in public teaching and 
witness. Here the moral dimension of personal responsibility seems to 
be confused with the juridical concept of civil rights. The slightest 
intimation (“might carry a hint of”) of coercion or of “unworthy” 
persuasion surely is not an adequate juridical ground for the restric¬ 
tion of public teaching and witness, as the text itself makes clear 
when it speaks of “public order” (7). The offensive action in question 
must be a clear threat to or violation of the civil rights of others in 
a society. 38 Furthermore, the burden of proof for the necessity of 
restriction must be on the prosecuting authority. In this instance, the 
text’s twofold failure—to support man’s immunity from hindrance 
and to follow its own insights recorded elsewhere—is based, it seems, 
on an inordinate fear of proselytism, not on the reasonable grounds 
of the safety and security of the society. 89 

38 A clear contrast to the Declaration is seen in the United States Supreme 
Court decisions upholding the right of Jehovah’s Witnesses to propagandize— 
i.e ., “proselytize” in terms of the Declaration’s description. See especially Cant¬ 
well v. Connecticut, 310 U.S. 296 (1940). 

39 With regret, we leave aside the Declaration’s brief section on the religious 
freedom of the family which reiterates common Catholic teaching. It is in com¬ 
plete accord with statements of the World Council of Churches and of the 
United Nations. First, “parents have the right to determine, in accordance with 
their own religious beliefs, the kind of religious education that their children 
are to receive” (5). Second, “government, in consequence, must acknowledge 
the right of parents to make a genuinely free choice of schools and of other 
means of education” (5). 
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Religious Freedom and Government 

One of the most important dimensions of the text is the section on 
“the care of the right to religious freedom 55 {cura iuris ad libertatem 
religiosam, 6), a highly significant revision of “cura religionis 55 in Cath¬ 
olic tradition. 40 The nuances involved in the reformulation are piv¬ 
otal and may be indicated by speaking to a simple question: “Does 
man exist for society or does society exist for man? 55 Despite the fact 
that in the final analysis the question may pose false alternatives, the 
answer to the question enables us to focus on the precise issue of 
religious freedom in relation to government. The answer is that society 
exists for man. 

Maritain’s suggestive idiom is appropriate: society is a whole com¬ 
posed of wholes . While it is certainly true that persons contribute to 
the common welfare, it is likewise true that the common welfare of 
society is to flow back onto persons who transcend society in their 
wholeness (see 3). Since the entire society exists for man, govern¬ 
ment, which is one of the elements of society, therefore exists for man 
and his welfare. Further, since man’s welfare requires conditions 
which favor his freedoms and rights, then government must protect 
and promote the conditions for man’s freedoms and rights (6). If, 
as the text says, “the care of the right to religious freedom devolves 
upon the people as a whole, 55 then government must insure the right 
to religious freedom “of all its citizens, in an effective manner, by just 
laws and other appropriate means” (6). Contemporary papal em¬ 
phasis—namely that in the views of Piux XII, John XXIII, and 
Paul VI—is here correctly reflected. Although the text fails to develop 
two further notions of great importance, it does state them in a gen¬ 
eral manner when it affirms that there should be an “equality of 
citizens before the law” which “is never violated for religious reasons” 
and that there should be no “discrimination among citizens” (6). 
Further, it specifies, no person is to be hindered from “joining or 
leaving a religious body” (6). 

40 Catholicism traditionally has taught that the “state” should “care for 
religion,” that the state should promote religion and protect it from harm. For 
some Catholics, this has meant that the state ( i.e., the entire political society 
including the society’s government) should protect and defend the “true reli¬ 
gion” and, when circumstances permitted, repress other religions on the ground 
of the common welfare which was presumed to include a notion of religious 
unity. Such views, never cogent, are now not only obsolete, they are explicitly 
rejected. 
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We have said that the text insists that the civil right to religions 
freedom is grounded in the personal and social dignity of man which 
society with its government is to recognize, protect, and promote by 
fostering conditions favorable to the security of that right. The text 
also states that “government . . . ought indeed to take account of 
the religious life of the people and show it favor, since the function 
of government is to make provision for the common welfare 5 ’ (3). 
The text is not sufficiently explicit at this point, but it implies that 
the government is to maintain the essential conditions of religious 
freedom in society and, while never compelling belief or favoring one 
religion over another, to insure the fullest opportunity for the free 
expression in religious matters by individuals and religious communi¬ 
ties (see 6). 41 

The government’s protection and promotion of the right to religious 
freedom is interlocked with its justifiable restriction of this right. 
Basic to the text’s insight into societal existence is that human free¬ 
dom should be responsible and cannot be unlimited. To the extent 
that the text specifies that religious freedom is a juridical right—a 
right constituted in terms of the claims and counterclaims of persons 
in society—then the text’s emphasis on what Murray calls a “right 
itself” is a rather abstract manner of speaking. 42 Rights are societal 
because persons are concrete and societal. Since the rights of persons 
in societies are subject to societal norms, a person’s right to religious 
freedom—that is, immunity from coercion in terms of restraint—is 


41 On the American scene the complex issue involved here has become cast 
in terms of neutrality principles and theories. See especially Kauper, Religion 
and the Constitution (1964); Kurland, Religion and the Law (1962); 
Kauper, Schempp and Sherbert: Studies in Neutrality and Accommodation, 
1963 Religion and The Public Order 3. The Declaration favors “benevolent 
neutrality,’* not strict neutrality; it is at odds with the peculiar attempt to 
equate neutrality with strict “separation” of church and “state” made by many 
Jewish scholars such as Leo Pfeffer. Among recent historical analyses, see Mead, 
The Lively Experiment (1963) and Littell, From State Church to 
Pluralism (1962). 

42 Unfortunately the focus of the text’s comments is blurred by accretions of 
this very type of thinking and manner of statement which remain among Cath¬ 
olic theorists. For example, apropos of the “right to religious freedom” Murray 
says: “Note that the right itself is always inalienable, never to be denied; only 
the exercise of the right is subject to control in particular instances.” Murray in 
The Documents of Vatican II at 686 n.20. Here Murray fails to employ 
the very insights which he elsewhere insists upon, viz., that the chief right in 
question in the Declaration is of the juridical order, of the order of claims and 
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therefore “subject to certain regulatory norms” (7). 48 But what are 
the norms for the regulation of religious freedom? On what grounds 
may religious freedom, or any “inviolable right” recognized by so¬ 
ciety, legitimately be limited or restrained by governmental author¬ 
ity? 44 The Declaration answers: civil society has the right to protect 
itself as the “public order” requires. But what is the public order? 
Again the Declaration answers: the public order, a “basic component 
of the common welfare,” is constituted by “the effective safeguard of 
the rights of all citizens,” the “peaceful settlement of conflict of 
rights,” the maintenance of “public peace,” and the “guardianship 
of public morality.” 

It is obvious that the concept of the public order is ambiguous, 
varies in meaning from country to country, and may be abused by 


counterclaims between persons. The equivocation on the term right is common 
in Roman Catholic theorizing; it reflects an abstract type of natural-law theory 
which seeks to deduce concrete juridical rights from abstract principles or claims. 
To the extent that to speak of an inalienable right insists upon the concrete 
prepolitical person, then the language is certainly intelligible and the insight 
is profound. Yet one need no longer speak in the manner of an eighteenth- or 
nineteenth- or thirteenth-century scheme. The further question of the “truth” 
or “untruth” of such a claim is juridically irrelevant and leaves the question of 
the concrete juridical rights of persons in society hanging in the air. The dignity 
of the person is not to be denied or granted, but recognized and made effective 
in the legal structures of society, hence in the order of interpersonal rights. 
There is no “right itself,” there are only persons who act in relation to each 
other and hence have rights in relation to each other within the structures of 
a civil society. 

43 We have seen above that the civil right to immunity from coercive con¬ 
straint may also be subject to limitations, except for constraint of “inner” acts 
of belief or forced adherence to an ideological creed. At this time, however, we 
will follow the text in its intention to speak only of justifiable restraint in terms 
of regulatory norms. This matter is the more important in the document. 

44 In one place the text says that society by means of its government “has a 
right to defend itself against possible abuses committed on the pretext of free¬ 
dom of religion” ( 7 ). This manner of statement, while not necessarily inac¬ 
curate, is ambiguous and hence inadequate, in spite of the subsequent assertion 
that “government is not to act in an arbitrary fashion or in an unfair spirit of 
partisanship” ( 7 ). In terms of the text’s view of government’s “incompetence” 
in religious matters, how is government to decide whether or not an action is 
rooted in a false reason or motive which it disallows to be called “freedom of 
religion”? Would it not be more adequate to say that government is simply to 
secure—protect and promote and, when necessary, restrict—man’s right to re¬ 
ligious freedom in accord with juridical norms? 




FREEDOM AND CATHOLICISM [ 197 ] 

governments. 45 It was for these reasons among others that the word 
“just” was inserted in the last drafts of the Declaration. The Council 
Fathers recognized that governments and law enforcement officials 
may abuse the concept of “public order.” Hence they wisely stated 
that the “just” requirements of the public order should be observed 
(as in the moral argument it is said that juridical norms are to be 
“in conformity with the objective moral order,” the commonplace 
manner of speaking in Catholic moral philosophy), despite the fact 
that what is “just” also may be difficult to determine. Rather than 
repeating simplistic formulas—that is, “objective moral order” and 
“just”—that are embedded in Catholic tradition, the text, we think, 
should have stressed the notion of “consent of the community,” the 
channels for hearing and remedying grievances, and the ways of ar¬ 
riving at effective agreement in matters of the “public order.” In its 
failure to emphasize matters such as these, Catholicism’s new histori¬ 
cal consciousness is either insufficient or insufficiently articulated. 

Even the regulative norms constituting the public order are nota¬ 
bly ambiguous. The meaning and requirements of “public peace” 
are difficult to determine, as is easily illustrated by the issue of civil 
rights for Negroes in the United States. The same point is true with 
regard to “effective safeguard” of citizens’ rights and “peaceful set¬ 
tlement of conflict of rights.” In America the decision of the Supreme 
Court in matters of police interrogation illustrates the complexity of 
the dilemma, as will subsequent cases involving "bugging” devices. 
The regulatory norm called “public morality” is, perhaps, the most 
complex and ambiguous of those listed. 48 

In spite of its ambiguities, the Declaration advances Catholic so¬ 
cial thought beyond a knotty problem. Catholics commonly have 
argued that the proper grounds for limiting the free exercise of re- 

45 For example, the “public order” in Nazi Germany meant extermination of 
Jews; in Spain until recently it meant the restriction of the public worship of 
non-Catholics; in countries dominated by Islam it often means discriminatory 
practices against non-Muslims; in Burma it now includes the ouster of non- 
indigenous missionaries. In Israel today it means second-class status for various 
non-Orthodox Jews or former Jews. In Russia today it means, among other 
things, prohibition of religious propaganda, punishment for persons who par¬ 
ticipate in religious processions and who systematically teach religion to minors, 
and proscription of fasts and vigils because such are interpreted as causing harm 
to citizens* health. 

46 Among the recent literature, see especially H. L. A. Hart, Concept of 
Law 150-207, 251-55 (1961) and Law, Liberty and Morality (1963). 
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ligion (or non-Catholic religions, for some) is the common good. But 
this argument, despite its grand history, is unsatisfactory, and the text 
candidly bypasses it. Whenever the actions rooted in one person’s 
right to religious freedom threaten the civil rights of another person, 
what grounds are available for restricting the first person? The 
ground for restriction cannot be the common good because the com¬ 
mon good requires the positive promotion of a person’s religious 
freedom, or the conditions favoring the right to religious freedom 
(6). A narrower criterion is required. Borrowing from the field of 
constitutional law, the juridical norm is declared to be the “public 
order.” If the public order—that is, the health, safety, security, peace, 
rights of others—requires restriction for the continued existence of the 
society, then the government must restrict men’s religious freedom 
(or, then the immunity from coercion in religious matters, as in other 
matters involving civil rights, is not unlimited). No civil right is 
absolute, and every civic freedom is dependent upon a system of 
“public order” and law which provides—in multiform patterns and 
ways and to greater or lesser extents—the processes for reflecting pop¬ 
ular will and consent as well as correction of injustices. 

The juridical category of the public order is a signal contribution 
to Catholic social philosophy, and we may clarify the basic implica¬ 
tion involved. The most fundamental point is that the category of 
“public order” pertains to what is necessary for the ongoing of hu¬ 
man society, whereas the category of “common good” pertains to 
what is good or useful or purposeful for the civil society which con¬ 
tinues. 47 Even though the Council gave no careful attention to the 
so-called “church-state” problem, the implications underlying the dis¬ 
tinction between “common good” and “public order” supply a pro¬ 
found basis for a doctrine on the relationship between church and 
society with its intricate, diverse, subsidiary elements. The proper end 
of society is the broad and comprehensive common good, the general 
well-being of the nation; the proper end of government (i.e., the 
“state,” the political authority as a functional and complexly struc¬ 
tured agency within the society) is the narrow and restricted “public 

47 On the American scene it is Murray who has clarified this distinction. He 
takes the concept of “public order” as distinguished from the “common good” 
to be the key to the newness of the sociopolitical doctrine of the Declaration. 
See especially Murray, The Declaration on Religious Freedom in Religious 
Liberty: an End and a Beginning (Murray ed. 1966). 
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order.” Government is properly secular (not “indifferent” or “laic” 
or “secularistic”). The entire point is superbly summarized by the 
text in the deceptively simple terms of a common legal norm: Let 
there be as much freedom as possible and only as much restriction as 
necessary (7). This formula, as Murray says, is an excellent “state¬ 
ment of the basic principle of the ‘free society.’ ” 48 The legal norm 
finds its political correlate in the principle of subsidiarity, which is 
also basic to a free society. 40 

Religious Freedom and Revelation 

The last division of Dignitatis Humanae, entitled “Religious Free¬ 
dom in the Light of Revelation,” is basically a confirmation of the 
text’s affirmation and attempts to show in what manner Christian 
revelation is harmonious with the new view of religious freedom. The 
Catholic Church now clearly understands that the contemporary and 
highly technical notion of religious freedom is not to be proved on 
the basis of Scripture (see 9). Yet, the Declaration states, the right 
to religious freedom is rooted in revelation precisely because the right 
is grounded in man’s dignity, and revelation discloses to men the full 
depth and significance of human dignity (g). Man’s dignity, asserts 
the text, is exhibited and confirmed by the attitude and actions of 
Jesus and the apostles—their way was the noncoercive way of vol¬ 
untary commitment to God and radical respect for the freedom and 
dignity of men; man’s dignity is further displayed in the Christian 
doctrine of the freedom of the act of faith. 

48 Murray in The Documents of Vatican II at 687 n.21. 

4 t> We should not overlook the text’s statement that the new position of the 
Catholic Church on religious freedom does not prevent “special civil recogni¬ 
tion” of a religious tradition “in the constitutional order of society” if “peculiar” 
conditions warrant it, insofar as “the right of all citizens and religious com¬ 
munities to religious freedom . . . [is] recognized and made effective in prac¬ 
tice” (6). The possible disastrous consequences of such a position are not 
considered in the text; the intention, however, seems to be that special recog¬ 
nition of one group should not violate the civil right to religious freedom of 
other groups. In concrete instances, as history seems abundantly to demonstrate, 
one suspects that genuine equality of dissenting citizens and religious communi¬ 
ties before the law in a civil society that is shaped almost exclusively by any sin¬ 
gle religious tradition would be virtually impossible. See Garillo De Albornoz, 
Religious Liberty: A General Review of the Present Situation in 
the World (1964) for a rapid survey of some of the characteristic problems 
in countries dominated by various religious heritages and in communist 
countries. 
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In one place the text asserts that the Catholic Church “is following 
the way of Christ and the apostles when she recognizes, and gives 
support to the principle of religious freedom as befitting the dignity 
of man” (12). But the Declaration only slightly alludes to the fact 
that the Catholic Church has not always acted in accord with the 
gospel (12). The text minimizes the Catholic Church’s resistance to 
men’s freedom; it fails adequately to confess Catholicism’s guilt in 
oppression, in persecution, and in denial of freedom to non-Catholics 
where the Catholic Church has enjoyed patronage, prestige, and 
power. It also fails to recognize that religious freedom has been the 
concern of disinherited and despised religious minorities. There is, we 
think, no excuse for such omissions. The human dimensions of a 
church need not be concealed. 

It is interesting to understand why the freedom of the act of faith 
receives only slight attention in the Declaration. Consider the basic 
argument from the nature of the act of faith. The act of faith must 
be free. It cannot be coerced because faith by definition is a person’s 
free consent to God’s redeeming grace in Jesus Christ. Hence each 
man is responsible for his own act of faith, and no man may be co¬ 
erced in faith. Yet men can freely make the act of faithful response 
to God without the civil right to religious freedom in the Declara¬ 
tion’s sense. Therefore the freedom of the act of faith does not 
establish the necessity of the text’s notion of the person’s civil right 
to religious freedom. It is obvious, nevertheless, that immunity from 
coercion in religious matters is beneficial for men who may be or 
become faithful. Hence while the act of faith does not absolutely re¬ 
quire the civil right to religious freedom (and the civil right to religi- 
gious freedom is not derived from the nature of the act of faith), 
nevertheless it is helpful for persons to have religious freedom in order 
that they more easily may be or become faithful. Therefore Christian 
freedom (the freedom of faith) and religious freedom (the freedom 
from coercion in society) are harmonious; they may and should sup¬ 
plement each other. 

A final question remains: What is the proper requirement of the 
Catholic Church in relation to governmental authority? While Cath¬ 
olicism continues to teach that there is only one true church or re¬ 
ligion, the Declaration clearly separates the concept of the “true 
religion" from the power of government, although not, of course, 

from the dynamisms of society. The Catholic Church, according to 
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the Declaration, must not have special legal privilege; it cannot claim 
any coercive power; it must not be the instrument of government; 
and it must not use government as an instrument. What then is the 
necessary requirement of the Catholic Church in the face of govern¬ 
ment? It is simply that the church must be free. It must be free to 
teach, to persuade, to witness, to evangelize. Its members must be 
free to respond, to worship, to order their lives in accordance with 
their beliefs. Hence the contemporary juridical notion of religious 
freedom—an immunity from coercion—is fully compatible with the 
fundamental requirement of the Catholic Church in its relations with 
civil societies and their governments. The freedom of the church is 
the requirement of revelation; the freedom of all churches, all reli¬ 
gious communities, is the requirement of the Declaration. 

To summarize: the basic declaration of Dignitatis Humanae is es¬ 
sentially clear and simple: it affirms man’s juridical right to religious 
freedom—that is, to immunity from coercion in religious matters— 
and likewise that government is limited or “constitutional.” The new 
affirmation is understood to be in harmony with Catholic moral phi¬ 
losophy and to be confirmed by revelation. To the question, “What 
are religious matters?” the text gives no definitive answer. Within the 
strictures of the Declaration, as Murray correctly says, 

. . . the juridical formula, “the free exercise of religion,” contains no 
positive evaluation of the religious phenomenon in any of its manifesta¬ 
tions. It simply defines the immunity of these manifestations from inter¬ 
ference, as long as they remain within the outside limits of lawful 
freedom. Therefore the only matters of juridical relevance are, first, the 
definition of the limits beyond which the exercise of freedom is socially 
unacceptable and unlawful, and second, the duty of others, including 
government, to respect the integrity of action that goes on within these 
limits . 50 

It is in this juridical sense that a respected zone is to surround the 
freedom of every man in the many manifestations of his private and 
public life. Within the outside limits of lawful freedom, persons’ ful¬ 
fillment of what they take to be their obligations—moral or other¬ 
wise—is juridically irrelevant in the sense that the government is 
“incompetent” to evaluate these matters; therein government has no 

50 Murray, The Declaration on Religious Freedom 6 (manuscript of address, 
March 1966, to be published by the University of Notre Dame Press). 
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legitimate grounds for interference or restriction. Only outside the 
outside limits of lawful freedom, says the text, are persons no longer 
properly immune from restraint. Hence the critical question becomes: 
“What are the grounds that justify governmental restraint?” The an¬ 
swer to this question is supplied by the concept of the public order, 
a concept which is new in Catholic social philosophy. The concept 
emphasizes, in accord with the basic affirmation, the juridical mean¬ 
ing of religious freedom as an immunity. Hence the development of 
Catholic sociopolitical doctrine in relation to religious freedom may 
be crystallized in terms of the “public order”: persons must be free 
from coercion in religious matters and only on grounds of the proven 
necessity of “public order” is their freedom to be restricted. Vatican 
Council II’s remarkable Dignitatis Humanae eloquently affirms this 
freedom for all men. 



EDWARD DUFF, S.J. 


The Council’s Declaration on Religious 
Freedom and The American Angle of Vision 


In a note preceding his account of the progressive textual devel¬ 
opment of the Vatican Council’s Declaration on Religious Freedom , 
the Undersecretary of the Secretariat for Christian Unity, Pere 
Jerome Hamer, O.P., remarks that the references he supplies are for 
the future historian, that they can only be fully utilized when all the 
relevant material is available. 1 When the official, critical edition of 
the sixteen documents of the Council was presented at a press con¬ 
ference in Rome on December 9, 1966, Archbishop Pericle Felice, 
secretary general of the Council and of the post-Council commission, 
indicated that the final published record of the Council might well 
total 500 volumes. Today, the public has access only to the text which 
“won the consent of the Fathers of this most sacred Council” (by a 
vote of 2308 to 70, with 8 invalid ballots) and was promulgated in 
St. Peter’s Basilica by “Paul, Bishop of the Catholic Church” on De¬ 
cember 7, 1965. The vote was on the sixth of the printed versions 
that had been distributed to the bishops over three years of the life 
of the Council. One must await, then, some latter-day Mansi before 
the earlier texts, along with the successive official explanations of 
the Relator, the parliamentary spokesman for the bill, giving their 
changing rationale and their incorporation of the suggestions made 

Edward Duff, S.J., is Associate Professor of Political Science, College of the 
Holy Cross. 

1 Progressiva Elaborazione del Testo della Dichiarazione in La Liberta Re- 
UGIOSA NEL VATICANO II 34 ( 1966). 
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in nearly two hundred public speeches and the written submissions 
of more than six hundred bishops, can be studied. In the meanwhile 
those who were deeply involved in the parliamentary process have 
revealed the essential elements of the history of the Declaration. 

In addition to P&re Hamer’s account, Father Thomas F. Stransky, 2 
an American Paulist on the staff of the Vatican Secretariat respon¬ 
sible for the Declaration, Father Gregory Baum, 3 a Consultant to 
the same Secretariat, Cardinal Franziskus Konig, 4 an advocate of 
the successful doctrinal line, and Father John Courtney Murray, 
S.J., S a member of the editorial committee, have shared some of their 
experiences and memories in print. Additional information is avail¬ 
able in the books of the journalists who followed the Council closely 
and continuously: Xavier Rynne, Mario Von Galli, S.J., Raniero La 
Valle, Henry Fesquet, Antoine Wenger, A.A., Yves Congar, O.P., and 
Rene Laurentin. Many of the Council speeches can be found, more¬ 
over, in Documentation Catholique. 

The main lines of the legislative history of the Declaration on Re¬ 
ligious Freedom, then, are known. It seems more profitable, therefore, 
to examine the American angles, the American stake, the American 
insights and the American consequences of the document and of the 
conciliar enterprise from which it issued. For, as Father Murray, in 
a prepared statement, told a press conference in Rome on November 
20, 1963, the day after draft of the future Declaration was first for¬ 
mally presented to the bishops by the Relator, Bishop Emile de Smet 
of Bruges, Beligum, religious liberty “is the American theological issue 
at the Council.” 6 The American preoccupation with the question 
(as, indeed, also with a formal disavowal of anti-Semitism) seemed 

2 Commentary in Declaration on Religious Freedom of Vatican Coun¬ 
cil 11. 

3 Declaration on Religious Freedom—Development of its Doctrinal Basis, The 
Ecumenist, Sept.-Oct. 1966, p. 121. 

4 Evolution historique de la declaration sur la liberti religieuse au cours du 
Concile in 3 Documents Conciliaires 317 (1966). 

5 The Declaration on Religious Freedom: A Moment in Its Legislative His¬ 
tory, in Religious Liberty: An End and a Beginning 15 (Murray ed. 
1966). Since the writing of this article, a legislative history of the Declaration, 
based on Father Murray’s notes has been published by Richard J. Regan, S.J. 
Regan, Conflict and Consensus/ Religious Freedom and the Second 
Vatican Coucnil (1967). 

6 During his visit to the U.S. in October, 1966, Cardinal Julius Dopfner of 
Munich declared that the greatest impetus for the Church’s thought on religious 
freedom came from American bishops and theologians. In an address at Fordham 
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excessive to some Europeans, 7 one of whom jokingly remarked that 
American Catholics wanted the Council to declare the First Amend¬ 
ment a lost article of the Nicene Creed. 


I 

What American Catholics clearly wanted was to have their his¬ 
torical experience and the political assumptions of their nation doc- 
trinally legitimated. Fortunately, the success of the candidacy of John 
F. Kennedy to the Presidency relieved the bishops of any suspicion 
of endeavoring to persuade the American citizenry by an act of the 
universal Church that, though a descendant of one of nine million 
immigrants, one could be simultaneously a ioo per cent American 
and a blue-apron Catholic. (The lukewarmness of many of the hier¬ 
archy toward Kennedy’s policies should in itself have allayed any 
such suspicions.) There was, however, a general pride in the growth 
of Catholicism in the United States which the bishops genuinely 
believed was fostered by the environment of freedom; there was also 
the belief that these lessons should be communicated to the uni¬ 
versal Church. There was, moreover, the uninterrupted and unquali¬ 
fied endorsement by Catholic prelates of American political principles 
from the beginning of the nation; these seemed to conflict with pro¬ 
nouncements, even papal ones, deriving from different historical and 
cultural experience and, so, had to be squared in the interests of 
intellectual honesty and doctrinal consistency, if an end was to be put 
once and for all to the elaborate questioning of the alleged dubious 


University on April 5, 1966, Pedro Arupe, S.J., Superior General of the Society 
of Jesus, remarked: "For without the American democratic experiment, dedi¬ 
cated to the proposition that ‘all men are created equal* and ‘endowed by 
their Creator with certain inalienable rights,’ how much longer it would have 
taken the world—and the Church—to recognize how sacred and central these 
rights must be, not only to the developed human sense, but to the Christian 
sense as well? Without the American sense of religious pluralism, how much 
longer would we have had to wait for the recent Council’s Declaration on 
Religious Freedom?” Catholic Mind, Sept. 1966, p. 32. 

7 "Of the American bishops it is said that for them the first dogma is not 
the existence of God in three persons but freedom! It is a charge which reveals 
a state of mind.” Wenger, Vatican II, Chronique de la Deuxieme Session 
183 (1964). “The American bishops attach a particular importance to religious 
freedom; one can even say that it is the single theological question which 
really interests them.” Rouquette, in Etudes, Jan. 1964, p. 116. 
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allegiance of American Catholics. This questioning had not been 
halted by the papal affirmation of Pope Leo XIII’s 1899 encyclical, 
Testem Benevolentiae, that there exists no conflict between American 
democracy and Catholic orthodoxy, an affirmation accompanied by 
the assertion that there can be no theological compromise between 
Roman Catholicism and American Protestantism nor any accommo¬ 
dation to religious liberalism. 8 Weary of being invited to answer for 
the record of religious intolerance in supposedly Catholic countries, 
Spain especially, there was an eagerness for an agreed doctrinal posi¬ 
tion to which appeal could be made. Finally, there may well have 
been an unspoken desire of the American Church to justify itself in 
the eyes of its European co-religionists, prone to sense a heresy called 
“Americanism” in this ready acceptance of the nation’s political in¬ 
stitutions and, hence, to doubt the complete Catholicism of the 
Church in the United States. 

There was, then, an unabashed satisfaction on the part of Ameri¬ 
can Catholic bishops and faithful when the 21st General Council of 
the Church proclaimed: 

This Vatican Synod declares that the human person has a right to 
religious freedom. This freedom means that all men are to be immune 
from coercion on the part of individuals or of social groups and of any 
human power, in such wise that in matters religious no one is to be 
forced to act in a manner contrary to his own beliefs. Nor is anyone 
to be restrained from acting in accordance with his own beliefs, whether 
privately or publicly, whether alone or in association with others, within 
due limits. (2) 

The affirmations of the leaders of the Catholic Church in the 
United States that religious freedom, guaranteed by law, was conso¬ 
nant with their faith were clear and continuous. 9 In 1784, seven 

8 William Clancy, a normally placid man, expostulated: “What does bother 
me a good deal is the challenge, still given us, to ‘prove* our Americanism, and 
we hear this challenge even at ‘advanced* interfaith gatherings. I, for one, am 
very tired of explaining that, no, I really feel no conflict between my Amer¬ 
icanism and my Catholicism. The day is rapidly coming—I think that it has 
come for me—when American Catholics will refuse to answer such challenges, 
no matter how well they are meant, and will return them for the insults they 
are.** Cowan, Facing Protestant-Roman Catholic Tensions 74 (i960). 
In the current speculation on the political future of Senator Robert Kennedy 
no one seems to have noted that he is a Catholic. 

9 Monsignor John Tracy Ellis supplied a catena of quotations in Church and 
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years before the adoption of the First Amendment, John Carroll, first 
bishop of the country, declared: 

We have all smarted heretofore under the lash of an established church 
and shall therefore be on our guard against every approach toward 
it. . . . Freedom and independence, acquired by the united efforts, 
and cemented by the mingled blood of Protestant and Catholic fellow 
citizens, should be equally enjoyed by all. 

From the pulpit of his titular church in Rome, the fourth-century 
Basilica of St. Maria in Trastevere, Cardinal Gibbons in 1887 
asserted: 

As a citizen of the United States, without closing my eyes to our defects 
as a nation, I proclaim with a deep sense of pride and gratitude, and 
in this great capital of Christendom, that I belong to a country where 
the civil government holds over us the aegis of protection without inter¬ 
fering in the legitimate exercise of our sublime mission as ministers of 
the gospel of Jesus Christ. . . . American Catholics rejoice in our 
separation of church and state. . . . We know the blessings of our 
present arrangement; it gives us liberty and binds together priests and 
people in a union better than that of church and state ... we thank 
God we live in America, “in this happy country of ours,” to quote 
Mr. Theodore Roosevelt, where “religion and liberty are natural allies.” 

Quoting these words almost a century later, Cardinal Cushing an¬ 
nounced : “So spoke in his day Cardinal Gibbons. So do we speak in 
our day.” 


II 

Such a position seemed, however, in sharp conflict with the general 
political stance of the Church in Europe and the flat condemnations 
of religious freedom by Roman Pontiffs in the nineteenth century. 
The inaugural encylical of Pope Gregory XVI, Mirari Vos , of August 
15, 1832, deplored the evils of rationalism, Gallicanism, and liberal¬ 
ism; it also used the occasion to condemn without name Lamennais 
and the group of Catholics connected with UAvenir who were arguing 
for the church’s independence of the civil power. Speaking of indiffer- 


State: an American Catholic Tradition } Harper’s, Nov. 1953; for a somewhat 
expanded version see Catholic Mind, Apr. 1954, p. 209. 
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ence as the source of “the madness that every individual should be 
given and guaranteed freedom of conscience/’ the encyclical invoked 
the protection of the state: “Let princes remember that power has 
been given them not only for the sake of governing the world but 
especially to help and defend the Church.” 10 Gregory’s successor on 
December 8, 1864 published an encyclical, Quanta Cura, a covering 
letter for the Syllabus Errorum, a “Catalogue containing the principal 
errors of our times which are noted in the consistorial allocutions, 
encyclicals and other apostolic letters of our Holy Father, Pope Pius 
IX.” The eighty-point indictment repeated in strongest terms the 
previous condemnation of religious freedom as well as of the notion 
that “the Catholic religion as the only state religion to the exclusion 
of all other forms of worship” was passe. Although the propositions 
of the Syllabus must be read in the context of their various sources, 
although it must be remembered that it was their contraries, not 
their contradictories, 11 which were asserted as true, although ad¬ 
vanced theological skills were needed to discern the degree of doctrinal 
error indicated ( notatur ), although in ten sections the document dealt 
with such diverse topics as pantheism, communism, latitudinarianism, 
secret societies, marriage, and the foundations of ethics, its general 
tone and main thrust caused it to be deemed an ultimatum to the 
world; 12 its political pronouncements were such as to draw Glad- 


10 Quoted by Aubert, Liberalism and the Church in the Nineteenth Century, 
in Tolerance and the Catholic (Lamb, ed. 1955), a highly useful sym¬ 
posium. Of capital importance is the same author’s Le Pontificat de Pie IX, 
21 Histoire de L’Eglise (Fliche-Martin ed. 1951). 

11 Contradictory propositions are so opposed to one another as to exclude 
any intermediate judgment. Contrary propositions cannot both be true, but both 
may be false at the same time. In reading the Syllabus it must be kept in 
mind that when a thesis is rejected a contrary proposition, not its contradictory, 
expressed the Church’s teaching. A negative thesis must not be read to contain 
all which is contrary to the rejected thesis, particularly its direct opposite, but 
only a rejection of the exact proposition condemned. Thesis 74, for instance, 
asserts that it is false to say that matrimonial cases and espousals belong by 
their very nature to civil jurisdiction. This is not to assert that marriages are 
in no way subject to the state but rather to reject the claim that marriage, a 
Christian sacrament, is under the exclusive jurisdiction of the state, as was the 
arrogant pretension of laicizing politicians. 

12 Cf. Lecler, Le Syllabus a Cent Ans, Etudes, June 1964, 739. It could be 
said that the world had delivered an ultimatum to the Church. The condemned 
Proposition 29 of the Syllabus reads: “The State, as the origin and source of 
all rights, enjoys a right that is unlimited.” 
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stone’s judgment that it represented “the gravest event since the 
French uprising of 1789.” 

In a promptly produced brochure Bishop Doupanloup of Orleans 
sought to mollify the storm that followed the issuing of the Syllabus 
by elaborating the distinction of “thesis” and “hypothesis,” which 
had been contrived a year earlier in a different context by a writer 
in the Roman review, Civilta Cattolica; his effort was widely wel¬ 
comed in the Catholic world. 13 According to this famous distinction, 
the Syllabus expressed the “thesis,” which is the absolute principle 
involved; that is, the Catholic ideal, whereas the passive acceptance, 
even intentional, of a particular set of historical circumstances con¬ 
stitutes the “hypothesis.” How seriously the distinction was ever taken 
is unclear, doubts being augmented by an anecdote reported by Pro¬ 
fessor Roger Aubert. Mindful of the worldly life led by Archbishop 
Chigi, the Parisians of the epoch used to joke, he tells us: “When 
the nuncio says that the Jews must be burned, that is the thesis; but 
when he goes and has dinner with M. de Rothschild, that is the 
hypothesis.” 

The next Pope, Leo XIII, recognized, as the opening lines of his 
encyclical Rerum Novarum of .1892 indicated, that “the spirit of 
revolutionary change, which has long been disturbing the nations of 
the world, . . . has passed beyond the sphere of politics and made 
its influence felt in the cognate sphere of political economics.” Con¬ 
cerned with “the misery and wretchedness pressing so heavily and 
unjustly at this moment on the vast majority of the working class,” 
Leo endorsed trade unions and government intervention to impose 
justice in industrial society—positions that challenged the assumptions 
of the dominant ideology. Certainly no reactionary nor given to 
intemperate language, the Pope refused, nevertheless, to admit that 
various forms of worship of God could be put on the same footing as 
the true religion, although he would not condemn rulers who for the 
sake of the greater good granted legal toleration to a diversity of 
cults. 14 Such a policy of accommodation had been previously shown 
in the acceptance, even while Mirari Vos was being planned, of the 

13 Cf. Bevenot, Thesis and Hypothesis, 14 Theological Studies 440 f. 
( 1954 )* 

14 For an interpretation of Leo’s position, see Murray, Government and the 
Order of Culture, 15 Theological Studies i (1954) and Government and 
Economic Life, 14 id. 551 C1 953 ) • 
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Belgian Constitution of 1831 which incorporated provision for re¬ 
ligious freedom and the separation of church and state, and in the 
sending of a papal nuncio to that country. 

Such conceptions of the proper relations of the state to the Church 
have a long history in what was Christendom. Although it was always 
clear that the act of faith must be a free choice and that compulsion 
here is a blasphemy, a dependence on the secular arm to advance 
the spiritual aims of the Church came to be considered normal. Some 
find the theoretical beginnings of this tradition in St. Augustine, who 
had earlier insisted: “Man cannot believe otherwise than of his own 
free will.” In his old age, disillusioned by the violence of the wild 
faction of the Donatist schismatics known as Circumcellions, he en¬ 
dorsed the imperial edict of a.d. 405, listing the Donatists as heretics 
and subjecting them to legal discrimination. “Kings, when they are 
wrong,” he wrote, “make laws contrary to the truth and in favor of 
their own errors; by analogy, when they are right, they issue norms 
against error and in favor of truth itself. ... In this king s serve 
God in their kingly office if they command what is good and forbid 
what is evil, not only in everything that pertains to human society, 
but also in what pertains to divine religion.” 15 Despite his humanism, 
St. Thomas Aquinas reflected the outlook of his time in regarding 
heretics as common-law criminals, worse than counterfeiters since 
they corrupt faith itself, and so he would have had them handed over 
to the secular arm to be put to death after their excommunication. 18 

With the breakup of the ecclesiastical unity of the Middle Ages 
and the emergence of the nation states, rulers did not cease to con¬ 
sider themselves responsible for the purity of faith of their domains. 
Henry II of France, arrant Gallicanist though he was, and Henry 
VIII of England, after his break with Rome, sent “heretics” to the 
stake without compunction. The execution of Michael Servetus is 
commemorated by a monument in Geneva, repenting the action of 
the public authorities in having him burned to death “to avenge the 
rights of God,” according to Calvin. Moreover, a new element is to 
be noted: the idea that a single religion serves national unity; a policy 


15 Contra Cresconium, P.L. 43, 527; Cf. Diez-Alegria, La Liberth Religiose 
Nei Primi Note Secoli Della Chiesa, Aggiornamenti Social!, May, 1966, p. 330. 

16 Summa Theol. Ilallae, q. 10 and q. n; cf. D’Arcy, Conscience and 
Its Rioht to Freedom (1961). 
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leading to the practice of having the rulers determine the religious 
affiliation of their subjects. 17 

Against this tyrannical tradition, the nineteenth century widely 
introduced the revolutionary overthrow of all ecclesiastical claims on 
society and indeed of any transcendental norms controlling economic 
life, moral systems, and political regimes. Identified with the old 
order, the Catholic Church reeled under the attack of aggressive, 
triumphant Jacobinism and radicalism (to employ terms not to be 
confused with American-style liberalism). It adopted a policy of 
rejection, reproof and retreat against this force which denied its 
assumptions and deprived it of its privileges. 18 Its flexibility of attitude 
(if such a possibility existed) was burdened by the inheritance of the 
Papal States, a political territory whose protection and preservation 
were somehow confused with the permanent good of the Church. 
And, human nature being what it is, whatever garb it wears, there 
was an overconcern with the institutional interests of the Church. 19 

17 Cf. Lecler, Toleration and the Reformation (i960). “The Conti¬ 
nental Reformation thought, therefore, not of a disestablished Church but of 
the closest cooperation between state and church, both being Divine orders in 
a fallen world to help Christians fulfill God’s will.” Keller, Church and 
State on the European Continent 166 (1942). An Anglican Archbishop 
of York has in our times presented the case for an Established Church, asserting 
that the state has “responsibility for the spiritual and moral welfare of its peo¬ 
ple but, as it cannot discharge this duty by itself, it should therefore hand it 
over to the Church.” Garbett, Church and State in England 24 (1950). 
An American delegate to the World Council of Churches Faith and Order 
meeting at Lund, Sweden, in 1952, Dr. Winifred E. Garrison, publicly rejected, 
as being opposed to both political freedom and biblical theology, the views of 
Swedish theologians, headed by Archbishop Anders Nygren, on a State Church; 
these views he summarized from the symposium, This Is the Church , as holding 
that the entire population of a country is to be included within the State Church 
“regardless of personal faith, repentance or commitment, as perfectly in har¬ 
mony with the New Testament concept of the Church and with a sound theol¬ 
ogy of the Church.” Tomkins, The Third World Conference on Faith 
and Order, Lund, 1952 187 (1953). But Archbishop Nygren’s predecessor 
in the see of Lund, Eduard Radke had offered an apposite definition: “The 
Swedish people as a whole, considered from a religious angle, is the Swedish 
Church.” cited in Keller, op. cit. supra , at 169. 

is Useful is E. J. Hughes, The Church and the Liberal Society (ppr. 
1961); and E. E. Y. Hales, The Catholic Church in the Modern World 
(ppr. i960). 

is A French expert on international affairs has written recently: “The grav¬ 
est error and the one which has caused the most frequent and best-founded 
complaints has been the confusion between the interests of the Church as an 
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Whether there was any possibility, whatever the strategy, of achiev¬ 
ing coexistence with revolutionary forces, intent on remaking society, 
is doubtful. 20 Although contributing to the political liberation of man 
(Catholics obtained elementary civil rights in England in 1829), these 
movements generally attacked religion itself as the source of man’s 
servitude. It was not a Marxist but a spokesman for the bourgeoisie, 


institution and those of its mission in the world. Considering herself ‘a perfect 
society* and therefore ‘supreme’ in the moral and religious domain, the Church 
became habituated to judge a state much more by its relations with her than 
on its behavior toward men. As a result, an absolute or totalitarian government, 
oppressive of the rights of man, could maintain excellent relations with the 
Church on the single condition that it allowed her a certain freedom of ex¬ 
pression and many honors. Conversely, a government attacking these privileges 
of the Church was immediately considered a persecutor. This stance occasioned 
paradoxical situations: compromises which should not have been tolerated, con¬ 
demnations which should have been more nuanced. When Pius XII in his 
Christmas Messages during the war listed religious liberty among the conditions 
for the restoration of peace, he understood this as respect for one of the funda¬ 
mental rights of man, not as demanding a privilege for the Church.” Christus, 
Oct. 1966, p. 483. 

20 The judgment of Lord Acton, writing in 1865, was pessimistic: “No despot¬ 
ism is more complete than that which is the aim of modern liberals. . . . The 
liberal doctrine subjects the desire of freedom to the desire of power and the 
more it demands a share of power, the more it is adverse to exemptions from 
it.” Quoted in John Emerich Edward Dalberg Acton: Essays on Freedom 
and Power lvii (Himmelfarb, ed. 1948). The rationale and methodology of 
Continental Liberalism of this period are described by Heinrich A. Rommen: 
“The basis for the separation [of church and state] was not solicitude for the 
common good, it was not the desire for peace among a plurality of churches 
and sects, but rather an adherence to the philosophical tenets of rationalist lib¬ 
eralism as a kind of civil religion in Rousseau’s meaning. Supernatural faith is 
here simply denied. The Christian rules of morality and the divine law are 
publicly declared either a myth, irreconcilable with modern science or with the 
proletarian revolution or they are said to be only a propaganda instrument of 
clerical arrogance and of political antidemocratic reaction. Social and political 
life, consequently, are to be ruled without consideration of absolute Christian 
and divinely revealed laws but exclusively by the imminent rules of political or 
social or even proletarian science. It can easily be seen that such a ‘religion* 
of indifferentism, even of anti-Christian rationalist scientism, in the new laic 
religion of the state, when imposed upon the citizens in public universities and 
schools, in the laws and the administrative practices, makes the state an instru¬ 
ment of rationalist unbelievers of the intellectual ruling class to destroy the 
traditional religion of the still Christian people. This new religion becomes the 
public religion of the state while the Catholic religion is declared to be ex¬ 
clusively and wholly a private affair of the citizens.” The State in Catholic 
Thought, 600-01 (1945). 
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the historian Michelet, who noted that “the revolution had no need 
of the Church because it was its own church.” Roger Aubert’s re¬ 
search has uncovered in a contemporary French newspaper a signifi¬ 
cant quote on the policy of the government which assumed power in 
Spain in 1869: “It granted freedom to every form of worship except 
the only one that the Spaniards knew anything about.” The situation 
shines through in a letter of the intransigent Gregory XVI: “Freedom 
of conscience must not be confused with the freedom to have no 
conscience.” 

The government of the universal Church must be based some¬ 
where. History or, as Catholics believe, divine providence situated it in 
Rome. As a consequence, often decisions are made which have to be 
understood as influenced by the Italian context which shaped them. 21 
Even the present generation remembers Belloc’s solemn assurance that 
“Europe is the Faith, the Faith is Europe.” Such was the nearly 
unblinking optic of the First Vatican Council, with European mis¬ 
sionary bishops representing Asia and Africa and with only 49 pre¬ 
lates from the United States among the 700 Council Fathers who 
gathered in the transcept on the epistle side of St. Peter’s Basilica on 
December 8, 1869. The preliminary schema De Ecclesia Christi, as 
prepared by the theologians, had fifteen chapters of which only 
Chapter 11 on the Pope actually came before the Council. The last 
three chapters were on church-state relations and it is undoubtedly 
to this material that the sole American consultant, James A. Corcoran, 
Vicar General of the Diocese of Charleston, S.C., was referring when 
he reported home his fear that “the fundamental principles of our 
American and common sense political system” would be condemned 
if certain theologians have their way. 22 They would not have had 
their way unchallenged. On his return home from Rome, John B. 
Purcell, Archbishop of Cincinnati, had with him a statement, pre¬ 
pared for delivery at the Council, which he had not had an oppor¬ 
tunity to present. He read it at a civic reception in his honor, 
declaring in part: “It said that our civil constitution grants perfect 


21 One wonders what the liturgical feast of the Dedication of the Basilica of 
our Saviour, celebrated on November 9, means to a priest in Tanzania, praying 
his breviary of that day while I write these lines. From the Roman perspective, 
it is said, all Christians are of three categories: noi cattolici, fratelli uniti, 
fratelli separati. 

22 Hennessey, The First Vatican Council, America, Sept. 8, 1962, p. 689. 
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liberty to every denomination of Christians; that it grants perfect 
liberty to them all; and that I verily believe this was infinitely better 
for the Catholic religion, than were it the special object of the State’s 
patronage and protection; that all we want is a free field and no 
favor. Truth is mighty and will prevail; and as we are here side by 
side with every sect and denomination of Christians, it is for the 
people to judge which is right, which of us teaches that which is 
most conformable to the Holy Scriptures. If they approve our religion, 
they will embrace it; if not, they will stay away from it. I believe 
this is the best theory.” 23 In his history of Vatican I, Cuthbert Butler 
argues that the unforeseen and abrupt adjournment of the Council 
was a good thing precisely because of the confused understanding at 
the time of the church-state issue: “Now the antagonisms have in 
great measure died down. . . . Thus, if these questions of Church 
and State ever come on at a future General Council, the danger, so 
greatly feared by many of the bishops and by Catholic statesmen, of 
a fundamental antagonism between the Church and the modem State 
is little likely to arise.” 24 


III 

Being British, Butler may well have been unaware that an affirma¬ 
tion of the “fundamental antagonism” between American constitu¬ 
tional law and Catholic belief had enlivened the U.S. presidential 
campaign while he was busy with his book on the First Vatican 
Council. In the pages of the Atlantic Monthly a distinguished New 
York lawyer, Charles C. Marshall, had addressed an elaborately cour¬ 
teous “open letter” to the Democratic candidate, Alfred E. Smith. 
Quoting freely from Leo XIII’s encyclical Immortale Dei, Marshall 
put a direct question to the Catholic candidate: “Thus the Constitu¬ 
tion declares the United States shall hold in equal favor different 

23 Cited by John Tracy Ellis, Religious Freedom and American Catholicism, 
Cross Currents, Winter 1963, p. 8. Europeans had seemingly a more sanguine 
view. Thus, Leo XIII in the encyclical of November 1, 1885, known in English 
as On the Christian Constitution of States, observed: “Now, it cannot be diffi¬ 
cult to find out which is the true religion, if only it be sought with an earnest 
and unbiased mind; for proofs are abundant and striking.” Cited in Gilson, 
The Church Speaks to the Modern World: The Social Teaching of 
Leo XIII 165 (1965). 

24 The Vatican Council 244 (1930). 
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kinds of religion or no religion and the Pope declares it is not lawful 
to hold them in equal favor. Is there not here a quandary for that 
man who is at once a loyal churchman and a loyal citizen” 25 (Sub¬ 
sequently, Marshall wrote a book, The Roman Catholic Church in 
the Modern State , which analyzed the traditional argument for the 
confessional state as set forth in a standard reference book on the 
subject, The State and the Churchy by John A. Ryan, Professor of 
Moral Theology at the Catholic University of America, in collabora¬ 
tion with Moorhouse F. X. Millar, S.J.). 28 Though disposed to 
ignore the challenge, Governor Smith was persuaded by his advisers, 
Franklin D. Roosevelt prominent among them, to reply. His first 
riposte was direct: “So little are these matters of the essence of my 
faith that I, a devout Catholic since childhood, never heard of them 
until I read your letter.” Minimizing the authority of the papal pro¬ 
nouncements cited, Smith declared unabashedly: “I believe in abso¬ 
lute freedom of conscience for all men and in equality of all churches, 
all sects and all beliefs before the law as a matter of right and not as 
a matter of favor. ... I believe that no tribunal of any church has 
any power to make any decree of any force in the law of the land, 
other than to establish the status of its own communicants within its 
own church.” 27 

It is odd that many contemporary Catholic theologians missed what 
historians were recording, the intervention of modern popes on behalf 

25 The Marshall article appeared in the April 1927 issue, the Smith reply 
in the May issue; both are reprinted in Odegard, Religion and Politics 
(i960). 

26 Explaining his own exposition of what he deemed Catholic teaching, Mon¬ 
signor Ryan wrote to the New York World during the campaign: “While all this 
is very true in logic and in theory, the event of its practical realization in any 
state or country is so remote in time and in probability that no practical man 
will let it disturb his equanimity or affect his attitude toward those who differ 
from him in religious faith.” Broderick, When Last a Catholic Ran for President, 
Social Order, May i960, p. 200. 

27 Speaking prior to Vatican IPs Declaration on Religious Freedom , John F. 
Kennedy could supply only the assurance of his personal word. In an address 
to the American Society of Newspaper Editors, the presidential candidate said: 
“There is only one question underlying all the rest: Would you, as President 
of the United States, be responsive in any way to ecclesiastical pressures or 
obligations of any kind that might in any fashion influence or interfere with your 
conduct of that office in the national interest? I have answered that question 
many times. My answer was—and is—‘No.’ Once that question is answered, 
there is no legitimate issue of my religion.” New York Times, Apr. 22, i960, 
p. 16. 
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of religious freedom. When the Russian Orthodox Church was being 
persecuted by the newly successful Bolshevist regime, Benedict XV 
instructed his Secretary of State to send the following admonition to 
Lenin: “The Holy Father adjures you to give strict orders that 
servants of every religion be respected.” 28 When three years later 
there was a question of readmitting Russia to the association of 
nations, Pius XI asked the diplomatic representatives at the Genoa 
Peace Conference to insist that religious interests be safeguarded in 
the Soviet Union. He asked for specific clauses in the peace treaty to 
insure liberty of consciences for all citizens, the private and public 
exercise of religion and worship and respect for the property belong¬ 
ing to every religious confession. 29 The 1942 Christmas Message of 
Pius XII, addressed to the whole world, included in its enumeration 
of man’s fundamental personal rights “the right to worship God in 
private and public and to carry on religious works of charity.” 30 

And yet, when Father John Courtney Murray, S.J., began to elabo¬ 
rate the case for religious freedom in the late 1940’s and the 1950’s, a 
series of articles appeared by different authors in the American Eccle¬ 
siastical Review, published from the Catholic University of America, 
repeating all the arguments for the confessional state (one even 
drawn from the liturgy of the coronation of a king) and renewing 
the condemnations of religious liberty whose meaning could only be 
drawn from an understanding of the particular historical movements 
being opposed. 31 It was a depressing demonstration of what Michael 

28 Quoted in Koenig, Principles for Peace 269 (1943). 

29 Id. at 324. 30 Catholic Mind, Jan. 1943, p. 55. 

31 Cf. Delmirani, Church and State: Positions in the Controversy, Confer¬ 
ence Bulletin of the Archdiocese of New York, Sept. 1953, p. 88. Also Weigel, 
The Church and the Democratic State, Thought, Summer 1952, p. 27, which, 
as summarized in Theology Digest of Autumn 1953, had a full bibliography of 
the controversy as an annex. Much quoted at this time was an article on the 
condition of Protestants in Spain by F. Cavalli, S.J., in the April 3, 1948, issue 
of Civilta Cattolicd which asserted: “The Catholic Church would be betraying 
her mission if she were to proclaim, whether in theory or in practice, that error 
can have the same rights as truth, especially when the highest duties and inter¬ 
ests of man are at stake. The Church can feel no shame at her intransigence 
as she asserts it in principle and carries it out in practice, though the areopagus 
of the nations of today may smile pityingly or rage against it as tyrannical. . . 
The stultifying statement that “error has no rights’* bedeviled the discussion for 
centuries. It is an example of what logicians call a “category mistake.” Having 
rights is a predicate of persons, not of abstractions such as “error.” To say that 
error has no "rights,” it has been observed, is as meaningless as to say that 
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Novak was to call “non-historical orthodoxy”; 32 it was an absolutiz¬ 
ing for an American audience of contingent European situations, 
manifesting an unawareness of what Pope Pius XII called the 
Church’s “vital law of continuous adaption.” 33 It was evidence of 
the colonial mentality, importing an abstract debate on sacredotium 
and imperium to an environment where these categories were mean¬ 
ingless. Obsessed by the specter of the “lay state,” these unconscious 
apologists for the ancien regime seem not to have heard of the 
distinction the French themselves had introduced between la laicite, 
an incontestable fact of political history, religious pluralism, and 
neutral principles of constitutional law, and laicisme d’£tat, a philos¬ 
ophy based on agnosticism and ideological atheism which is to serve 


"error” has no wheels or that a wheelbarrow has no "rights.” Cf. D’Arcy op. 
cit. supra note 16. One must never confuse error and the person who errs, not 
even when there is a question of error or inadequate knowledge of truth in the 
moral or religious field. The person who errs is always and above all a human 
being, and he retains in every case his dignity as a human person; and he must 
be always regarded and treated in accordance with that lofty dignity. 

32 "In his opening address and in Pacem in Terris Pope John saw to it that 
the Council was founded on two principles: the principle of historical develop¬ 
ment and the principle of concrete reality. Both of these principles insist upon 
attention to concrete history: to the men, movements and events of history. 
Both principles insist that the man who uses them must enter into the stream 
of history and work from within it, conscious that his words and his concepts 
are conditioned by it (principle of development) and that his theories meet 
the test of concrete facts, movements and events (principle of concrete real¬ 
ity). The first principle is aimed against the idea that ideology is ‘pure* and 
should be judged only in the light of logic; it insists on judgments of institu¬ 
tions, men and events as they appear in fact as well as in theory. Both principles 
deny the man who uses them the right to claim that he or his ideas are unin¬ 
fluenced by history, or that he need not undertake the work of bringing his 
ideas and methods to the bar of concrete reality. Words are not enough, abstract 
definitions are not enough; his views must meet the test of fact, from both the 
present and the past.” The Open Church 55 (1964). 

33 In his 1955 address to Tenth International Congress on Historical Stud¬ 
ies, Pius XII recognized explicitly that the medieval idea of a Church having 
power over the state was "time conditioned and did not represent fundamental 
Catholic principles in the matter.” The Pope Speaks, Autumn 1955, p. 212. 
Even Leo XIII had observed: “It is the special property of human institutions 
and laws that there is nothing in them so holy and salutary but that custom 
may alter it or overthrow it or social habits bring it to naught. So in the 
Church of God, in which changeableness of discipline is joined with absolute 
immutability of doctrine, it happens not rarely that things which were once 
relevant or suitable become in the course of time out-of-date or useless or even 
harmful.” 
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as the official inspiration of the state in all its public functions includ¬ 
ing that of education. Obviously these authors had not bothered to 
read Maritain’s Man and the State 84 which appeared during the 
debate; his distinction of society, state and government and his argu¬ 
ment that equality of rights is not conceded to doctrines or churches 
but to citizens would have been clarifying. Three of the authors of 
these negative articles in the American Ecclesiastical Review attended 
the Council. They have not indicated in print, at least as yet, whether 
the Declaration on Religious Freedom surprised, pleased, or disap¬ 
pointed them. In any case, it refuted them. 

IV 

History has a way of forcing its lessons on theoreticians. The en¬ 
slavement of whole nations by totalitarian ideologies gave new appo¬ 
siteness to the stand Pope Gelasius had taken in the fifth century. 
Intent on defending the independence of the Church against rulers 
who were arrogating to themselves total jurisdiction over men, 
Gelasius taught that the spiritual and temporal powers, while both 
derive their authority from God, pertain to two different orders. In¬ 
creasing contact with the competing cultures of the globe, moreover, 
was giving the Church a new openness to changing conditions, a new 
appreciation of man’s adulthood, a new endorsement of personal 
responsibility. Pope Pius XII recognized this change in his Christmas 
Message of 1944, 88 which called for the restoration of the dignity of 
the human person. Urging “social forms which can permit and ensure 
full personal responsibility in things temporal as well as in things 
eternal,” it listed among “fundamental personal rights” the “right to 
religious formation and education, the right to worship God in private 
and public and to carry on religious works of charity.” 

The conscience of the organized world community spoke in the 
vote in the General Assembly of the United Nations of December 10, 
1948, in adopting the Universal Declaration of Human Rights whose 
Article 18 stipulates: “Everyone has the right to freedom of thought, 
conscience and religion; this right includes the freedom to change his 
religion or belief, and freedom, either alone or in community with 


84 Cf. also his The Rights of Man and the Natural Law (1943). 
88 Catholic Mind, Jan. 1943, p. 41. 
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others and in public and private, to manifest his religion or belief 
in teaching, practice, worship and observance.” 88 The implications 
of the international community were pointed out by Pius XII when 
he received the delegates of the Fifth Convention of Italian Catholic 
Jurists on December 6, 1953. Clearly correcting a public conference 
of Archbishop Ottaviani of the Congregation of the Holy Office the 
previous March on “The Duties of a Christian State,” the Pontiff 
deplored the transfer of the proposition that “error has no rights” 
from the metaphysical plane to the sphere of state legislation where 
it could well offend against the common good. “God Himself,” noted 
the Pope, “permits error and evil. . . . The duty of suppressing 
moral and religious error cannot, therefore, be the final norm for 
action.” 87 Indeed, on the eve of Vatican II a research specialist 
of the World Council of Churches published a 95-page survey dem¬ 
onstrating that religious freedom as a right was the dominant view 
in contemporary Catholic thinking on the theme. 88 

The Council, announced suddenly by Pope John XXIII on January 
25, 1959, two months after his election, was welcomed by American 
Catholics with wide interest but with no very concrete expectations. 
Before going to Rome, the American bishops had not caucused to 
consider projects or plan strategy as had some of the European hier¬ 
archies. Pope John’s word “aggiomamento” became fashionable to 
describe the function of the coming Council: an arousing of the 
Church’s awareness. Its significance was generally restricted, however, 
to a modernizing of the household tasks of the Church and a catching 
up with contemporary philosophical errors—existentialism and situa¬ 
tion ethics, for example—in order to condemn them. The extensive 

86 Cf. Verdoodt, Naissance et Signification de la Declaration Uni- 
VERSELLE DES DROITS DE L’HOMME 176 f. ( 1964). 

37 Catholic Mind, Apr. 1954, p. 248. The Pope’s defense of religious freedom 
is admittedly pragmatic. Although focused on the international community, it is 
somewhat reminiscent of the attitude of John Hughes, first Archbishop of New 
York, who in a public address in 1841 urged that Americans of every religious 
persuasion be vigilant in their defense of each other’s rights. “No matter what 
sect is assailed,” he said, “extend to it, in common with all your fellow citizens, 
a protective hand. If the Jew is oppressed, then stand by the Jew. Thus will 
all be secured alike in the common enjoyment of the blessings of civil and 
religious liberty, and the justly obnoxious union of Church and State most effec¬ 
tively prevented.” Quoted by John Tracy Ellis, supra note 23, at 8. 

88 Carillo De Albornoz, Roman Catholicism and Religious Liberty 
21 ( 1959 ) 
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agenda material did not presage the Council’s achievement: a new 
state in the Church’s effort to relate herself to civilization, a step in 
the process of assessing and assimilating discriminately the aspirations 
of modem man. The opening address of Pope John gave a strong 
hint of the direction the Council would ultimately take: “In the 
present order of things Divine Providence is leading us to a new 
order of human relations which by men’s own efforts and for the 
most part in excess of their hopes, are directed toward the fulfillment 
of God’s superior inscrutable designs.” The theme of developing 
“mutual respect” among all men as brothers was emphasized in the 
Message to Humanity (largely of French authorship), addressed by 
the Council “to all men and nations” nine days after its opening. In 
its final document the Council was to note that “modem man is on 
the road to a more thorough development of his own personality and 
to a growing discovery and vindication of his own rights.” These 
rights were viewed as products and protection of his essential dignity 
as a man; and the teaching of the Church, it was asserted, “can 
anchor the dignity of human nature against all tides of opinion.” “ 

It was this deepening recognition of the lessons of history and of the 
meaning of the person that marked the four sessions of the Council. 
It was against this process that the project of the Declaration on 
Religious Freedom should be situated. And not merely the Declara¬ 
tion, for a Protestant theologian has noted that “approximately 30 
references could be made to passages [from other Council docu¬ 
ments] that collaborate with the insights and statements of the 
schema on religious freedom.” 40 

Odd though it be, no American had contributed directly to the 
first version of the text on religious freedom—the fifth and final 
chapter of the draft decree on Ecumenism—presented to the Council 
on November 19, 1963, by Bishop De Smet in the closing days of 
the second session. The project was sponsored by the Secretariat for 
Unity, an organ specifically created by Pope John for liaison with 
“those who bear the name of Christians but are separated from this 
Apostolic See”; subsequently the Secretariat was made a Conciliar 
Commission with authority to initiate agenda material. Mindful of 
the crucial importance of the issue of religious freedom for the 

39 Pastoral Constitution on the Church in the Modern World #41. 

40 Brauer, Religious Freedom as a Human Right in Religious Liberty: An 
End and a Beginning, supra note 5, at 47. 
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ecumenical enterprise, a committee of four, associated with the Secre¬ 
tariat, had met at Christmas time i960 at the residence of Bishop 
Charriere in Fribourg, Switzerland. Along with their Swiss host, 
Bishop De Smet, Pere Hamer, O.P., and Canon Bavaud had worked 
out a statement which, revised and expanded, lost out in preconciliar 
competition to a banal chapter on church-state relations in the 
schema (aborted in the first session) on “The Church,” prepared by 
the prestigious Theological Commission. During the first intersession, 
Pope John had issued his encyclical Pacem in Terris with its flat 
assertion: “Every human being has the right to honor God according 
to the dictates of an upright conscience and therefore the right to 
worship God privately and publicly” (14). Moreover, the new Pope, 
Paul VI, mindful of the experience of American Catholicism in a 
pluralist society, added Archbishop Lawrence Shehan as a member of 
the Secretariat. With the elections late in the second session to enlarge 
the membership of the Council Commissions, the Baltimore prelate 
was joined by two other. American bishops, Charles Helmsing of 
Kansas City-St. Joseph and Ernest J. Primeau of Manchester, New 
Hampshire. 

In seven paragraphs the text presented at the second session based 
the case for religious freedom on the rights of the sincere consciences. 
Addressed primarily to Catholics, the arguments were drawn largely 
from Christian insights, not least that of the essential interior freedom 
of the act of faith. It is through the dictates of conscience, it was 
recalled, that man perceives God’s will for him and in faithfully 
following it shows his obedience to God. The religious decisions of 
the person and of the group must, therefore, be honored. This right, 
moreover, imposes a corresponding duty on others, especially on the 
state, to respect fully its expression—unless its exercise infringes on 
the common good. Religious persecution was protested as was the 
attaching of any condition of confessional allegiance to complete par¬ 
ticipation in the civic life of the nation. It closed with an exhortation 
to mutual charity and a call for collaboration of all religiously minded 
men to build a more fraternal world. It is in no way to impugn the 
intelligence, earnestness, and sincerity of the authors of this first text 
to remark that its arguments evidenced its ecumenical provenance 
and its approach manifested its pastoral concern to improve relations 
between Catholics and non-Catholics. 

How novel must have been this concept of religious freedom for 
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some Latin minds—although it is little more than an endorsement 
and expansion of the assertion in Pacern in Terris, then only six 
months old—emerges from the public explanation which Bishop De 
Smet offered in the Council and which was distributed in translation 
at the daily press conference arranged by the U.S. Bishops. “When 
religious freedom is defended,” the Belgian prelate declared, “it is 
not asserted that it is proper for man to consider the religious problem 
according to his own whim without any moral obligation and decide 
for himself according to his own will whether or not to embrace 
religion (religious indifferentism). Nor is it affirmed that the human 
conscience is free in the sense that it is as if it were outside the law, 
absolved from any obligation toward God (laicism). Nor is it said 
that falsehood is to be considered on an equal footing with truth, as 
though there were no objective norm of truth (doctrinal relativism). 
Nor is it admitted that man in any way has a quasi-right to maintain 
a peaceful complacency in the midst of uncertainty (dilettantistic 
pessimism).” 41 

One can sense in these disclaimers the heavy hand of history. 
Canon 135 1 of the Codex Juris Canonici, promulgated on May 27, 
1917, had declared unambiguously: “No one must be forced against 
his will to embrace the Catholic faith”; nevertheless, religious practice 
had been identified in men’s minds with tribal or political loyalty. 
Cicero had described the situation clearly: “Every state has its own 
religion, we have ours.” According to the terms of the Peace of 
Augsburg of 1555, subjects were free to choose their religion but on 
condition that they would emigrate, if necessary, to a state where that 
religion was acceptable. It is to Joseph Stephani, a Protestant canonist 
circa 1600, that the phrase cuius regio, eius religio is ascribed, making 
the decision of the Prince determinative of the religion of his subjects. 
Chancellor Michel de l’Hopital of France expressed an essentially 
different (and not overly influential) conception in the late sixteenth 
century when he judged that “excommunication does not make one 
cease to be a citizen.” The American experience of pluralism and the 
American instinct for voluntarism were facts separating us from the 
established pattern. It is important to remember that the doctrine of 
the First Amendment, as Father Gustave Weigel, S.J., used to remark, 
is “not a theological statement but a legal principle,” one adopted 

41 Rung, Congar & O’Hanlon, Council Speeches of Vatican II as8 

(1964). 
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incidentally for pragmatic reasons. Its implications are immense, if in 
continuous need of further exploration. In the words of Professor 
Franklin H. Littell: “It means that the political covenant and the 
religious covenants are separated. And that is the first phase of the 
genius of the American experiment—not ‘separation of church and 
state’ (a misnomer, for we have never had it) but a separation of the 
religious and political compacts. Our theoretical understanding has 
not, as yet, caught up with our experience.” 42 

The original text never came to a vote in the last days of the 
second session, though a vote had been publicly promised. (Nor was 
there a vote on the chapter on the Jews in the same schema.) Bishop 
Helmsing told the press conference that he had urged the Council 
to express itself on the general acceptability of the statement; in this 
he was less successful than in his request that Protestant churches be 
called such, rather than archly be referred to as “ecclesial communi¬ 
ties stemming from the 16th century.” To avoid the charge of sub¬ 
jectivism and the debate as to whether a conscience had to be 
accurate as well as sincere to entitle it to protection, the material was 
brought to the third session in a new form, a separate declaration 
attached to the Decree on Ecumenism, and with a new basis, that of 
the call of God to every man, an objective fact explaining man’s 
search for ultimate truth, a personal invitation which must be held 
inviolate in its exercise. This vocatio divina theme was being simul¬ 
taneously elaborated in the schema on the Church in the Modern 
World and pleased those, especially some French bishops, who wanted 
a specifically Christian understanding of the roots of spiritual freedom. 

Where such a line of argument would leave a Tibetan lama perse¬ 
cuted for his religion by Chinese atheists who recognized no vocatio 
divina escaped most Americans. To be sure, it is a basic Christian 
belief that Christ’s redeeming death, communicated to the Christian 
by baptism, imparts the freedom of the children of God. In a spirit¬ 
ual rebirth the Christian is freed from the slavery of sin, so that 
Onesimus, the slave, returns to his master, Philemon, filled with the 
freedom of an adopted son of God, all the while remaining presum¬ 
ably a slave. This is the religious freedom which consoles the disadvan¬ 
taged Christian living under discriminatory statutes, the persecuted in 
jail, the martyr at the stake. Exalted though it be in concept and 


42 From State Church to Pluralism xiii (1962). 
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transforming in reality, it is a weak brief to argue before the court 
of international public opinion. 

Nor did such a Christological emphasis appease the intransigent 
opponents of the Declaration. For them any case for genuine religious 
freedom was offensive and false because it was an implicit denial of 
the claim of Catholicism to be the unique Church of Christ, because 
it absolved the state of its clear duty to advance the true religion, 
and, by giving scope to error, harmed the common good. Persistently, 
the adversaries of the Declaration interpreted it as a moral right to 
espouse error, trouble civic amity and disturb the religious faith of 
Catholics. Without invoking the citation, they would at most concede 
the distinction made by Pius XI in his encyclical, Non abbiamo 
bisogno, condemning Fascism: “We are both proud and happy to 
fight for the freedom of consciences (la libertd delle conscienze) and 
not, as I was inadvertently led to say, for freedom of conscience (la 
liberta di conscienza) , an ambiguous expression that is all too often 
wrongly used to mean complete freedom of conscience, which is 
absurd when applied to a soul created and redeemed by God.” A 
degree of political tolerance, measured by pragmatic necessities, was 
all that the adversaries were prepared to acknowledge in the realm 
of political freedom. No matter the number and the clarity of the 
explanations of the text furnished by its sponsors, the Latin mind 
repeated these same stale objections. They never constituted a tenth 
of the Council but they were indefatigable. 

In the revision that followed the four days of public debate in 
September, 1964, an entirely new line of argument was developed, 
one reflecting more largely the specifically American point of view. 
It is not without significance that at this point the influence of Father 
John Courtney Murray, S.J., became more decisive in the commis¬ 
sion. 48 Despite the misadventures, intrigues and delays attending it, 
all recorded with dramatic detail by the chroniclers of the Council, 
the text distributed to the bishops on November 17 of the third 
session remained substantially that which the Council finally accepted 
and promulgated. 


43 Father Murray’s thinking at this time was expressed in a memorandum 
prepared for the American hierarchy and published in 35 Theological Stud¬ 
ies 503 (1964), and in book form as The Problem of Religious Freedom 
(1965). 
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V 

Speaking to a group of pilgrims on June 28, 1965, Pope Paul 
simplified and summarized the scope and content of what was to 
become the Council’s Declaration on Religious Freedom when he in¬ 
dicated that the document rests on “two principles regarding faith.” 
He enumerated them: “Let no one be impeded, let no one be coerced 
{nemo impediatur, nemo cogatur).” But these are political not di¬ 
rectly theological principles; they bespeak a restraint because of a 
claim; they assert the lack of jurisdiction of the state in the realm of 
religion because it demands inviolability. 

The Declaration was to anchor this claim to inviolability, this right 
to religious freedom, in a reality espoused by Pius XII, expanded by 
John XXIII, and endorsed by the aspirations of contemporary man: 
the innate dignity of the human person. That dignity is a consequence 
of man’s uniqueness in the universe, a being endowed with reason 
and free will and so not merely capable of directing his choices but 
singly responsible for his decisions, not least in his inescapable duty 
of seeking and serving God. Here, indeed, is a truth which in the 
language of the Declaration of Independence is “self-evident.” The 
foundation of religious freedom, Father Gregory Baum was to point 
out, “is not the truth of what man believes but, rather, the truth 
of what he is.” What he is demands that his self-determination in 
this most solemn and intimate matter of religious orientation not be 
infringed by any individual, social organization, religious group, or 
political authority; it is, moreover, a right that remains intact even 
if the person is uninterested in religious questions or opts for atheism. 
Being an empowerment of human nature itself, this right is not 
possessed in any larger measure by Christians. 

For the Declaration— Dignitatis Humanae in its Latin title—is 
unique: it does not merely assert an agreed position on religious 
freedom (as Cardinal Ritter once suggested be done to short-circuit 
seemingly fruitless discussion); nor does it endorse a pragmatic ar¬ 
rangement necessary for civic peace in a pluralist world (as its 
adversaries would have conceded); it elaborates the rationale (and 
the legitimate restrictions) of the right itself and its exercise; more¬ 
over, the case for religious freedom that it develops covers all men of 
all times and places, of all cultures and political societies, for it is 
not sectarian in its argument nor provincial in its scope; it is a work 
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of superior jurisprudence, not of theological speculation; it is, if you 
will, a product of Christian wisdom examining and identifying itself 
with (what the Council in another document promulgated the same 
day was to call) “the hopes and the joys, the griefs and the anxieties 
of the men of this age.” 

The wide range of the right is specified: it includes the external 
expression of religious sentiments both personally and corporately, 
the independence and self-governance of the religious community in 
its selection of ministers, collecting funds, acquiring property, estab¬ 
lishing educational and welfare institutions, maintaining communica¬ 
tions with religious authorities and communities abroad; not only 
does the right cover legitimate propaganda of the group’s doctrine 
but also its public assessment of all events in the light of its faith (4). 
Religious freedom is violated, it is asserted, if children are forced by 
government decree to listen to lectures which parents believe offend 
their religious faith or are compelled, by the financial burdens in¬ 
volved in exercising their religious rights, to attend a single school 
system from which all religious formation is excluded (5). 

This right to religious freedom with all its implications and corol¬ 
laries, it is asserted, is discoverable by reason itself, contemplating the 
nature and destiny of the person (2-3). It can be further inferred 
from scared Scripture (and hence should be even more cherished by 
Catholics), although no claim is made of the possibility of establishing 
the right from any text of revelation (9—11). Rather, the Declaration 
notes the freedom required for any valid act of religious faith and 
points to the manner of acting of Christ and his Apostles whose 
weapons were always persuasion and not force. It alludes to the 
parable of Christ, recounted in the 13th chapter of St. Matthew’s 
Gospel, where the householder directs that the cockle be left to grow 
up with the wheat, the separation to be made at the time of the 
harvest, a citation which occasioned comment at Rome of “the divine 
right of the cockle.” 

The responsibility for the protection of religious freedom, the 
Declaration notes, “devolves upon the people as a whole, upon social 
groups, upon government, and upon the [Catholic] Church and 
other religious Communities, in virtue of the duty of all toward the 
common welfare and in the manner proper to each” (6). Indeed, 
the text requires that if, by reason of historical circumstances, one 
religion is given special civil recognition by law, the rights of all 
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citizens and all the other religious communities be acknowledged and 
observed (6). This last point, strongly urged by bishops from Africa 
and Asia where the Koran provides the basis of civil jurisprudence 
or where the establishment of Buddhism as a state religion import 
serious discrimination against Christians, was a public repudiation of 
the theoretical case for the confessional state and the end of the 
“thesis-hypothesis” conception of church-state relations. 

Interestingly enough, not once in the Declaration is the word 
“state” found, the phrase used being “public authority” or “civil 
powers.” The commission preparing the document clearly did not 
want to involve itself overmuch in issues of church-state relationships, 
contenting itself with establishing the right of religious freedom as 
something antecedent to the state and to be protected by it. 44 In the 
upshot a word was happily avoided which seems to suggest different 
things to the imaginations, if not the minds, of Europeans and Ameri¬ 
cans. Listening to Europeans talk of “the state,” one often has the 
feeling that more than a government is intended; the connotation at 
least is of an entity having almost an existence of its own as a vehicle 
of national culture. 45 

Addressing the Council, Archbishop Paul J. Hallinan declared: 
“The care of religious liberty rightly pertains to the public authority 
but not the care of religion itself. For religion is of a higher order 
which the state cannot touch.” In the view of the Atlanta prelate, 
the state “best fosters religion when it fosters the free exercise of it,” 
for religion itself is the function of the churches and the synagogues 
and the mosques and the pagodas. But it should be noted in all 
candor that, while resolutely barring all hostility toward religion and 
all coercion toward religious groups on the part of government, the 
Declaration calls for more than a systematic ignoring of the existence 

44 Although inspired by a different philosophical tradition, namely that of 
the Enlightenment, Thomas Jefferson in his “Notes on Virginia” is in agree¬ 
ment. “Our rulers can have such authority over such natural rights only as we 
have submitted to them. The rights of conscience we never submitted, we 
could not submit. We are answerable for them to our God. The legitimate pow¬ 
ers of government extend to such acts only as they are injurious to others. But 
it does me no injury for my neighbor to say there are twenty gods or no God.” 
Quoted by Brauer, supra note 40 , at 55 . 

45 In the European idiom the President’s annual State of the Nation Message 
would have to be termed the “State of the State Message.” A further complica¬ 
tion is the existence of “nations,” i.e. minorities within States— e.g. the 
Armenian or Uzbek or Ukrainian nations in the U.S.S.R. 
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and contribution of religion in the civic order. In line with Pope 
John’s insistence on the responsibility of public authorities to promote 
the common welfare, defined as the ensemble “of all social conditions 
which favor the full development of the human personality,” the 
Declaration enjoins government “to help create conditions favor¬ 
able to the fostering of religious life in order that the people may 
be truly enabled to exercise their religious rights and to fulfill their 
religious duties, and also in order that society itself may profit by the 
social qualities of justice and peace which have their origin in man’s 
faithfulness to God and to His holy will” (6). The specifics of such 
general counsel are not immediately evident. Seemingly, it would 
want the government publicly to esteem religion as a “good thing.” 

Perhaps for Americans it is a recall to an ancient tradition which 
saw the U.S. Senate, immediately after adopting the Conference Com¬ 
mittee’s report on the First Amendment, appoint a committee to wait 
upon the President to request that he recommend to the people that 
a day of public thanksgiving and prayer be observed. The same tradi¬ 
tion was voiced the same year by Congress in the Northwest Ordi¬ 
nance: “Religion, morality and knowledge being necessary to good 
government and the happiness of mankind, schools and the means of 
education should be encouraged.” And in Washington’s Farewell 
Address: “Of all the dispositions and habits which lead to political 
prosperity, Religion and Morality are indispensable supports. . . . 
Let it simply be asked where is the security for prosperity, for reputa¬ 
tion, for life—if the sense of religious obligation desert. . . . And 
let us with caution indulge the supposition that Morality can be 
maintained without Religion.” The Declaration explicitly ruled out 
l’etat gendarme, government surveillance of the religious life of its 
citizens; its authors, however, would doubtfully applaud the decision 
of the Maryland Court of Appeals in Board of Public Works v. 
Horace Mann League which ruled effectively that religion is a “bad 
thing,” a contribution or coloration or condition that disqualified two 
Catholic colleges and one Methodist college from receiving funds for 
the construction of dormitory and science buildings voted by the 
state. 46 

Government, the Declaration asserts, is “to assume the safeguard 
of the religious freedom of all its citizens in an effective manner.” 
But what of abuses harming civic peace and public morality under 


46 Horace Mann League v. Board of Public Works, 220 A. 2 d 65 (Md. 1966 ). 
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the guise of the free exercise of religion? Since rights are exercised 
in society, what are the legal norms which society may invoke in 
self-defense? “Public order, 1 ” itself “the basic component of the com¬ 
mon welfare/ 5 is the general, objective criterion which the Declaration 
(7) (along with many legal systems) names. 47 Since religious free¬ 
dom is not merely a civil right conferred by positive law, its manifes¬ 
tation may not be arbitrarily annulled. Government intervention in 
this matter is not intended to repress sin but to control crime—that is, 
the violation of the rights of the community; its action, therefore, 
must be carefully weighed, since “the freedom of man [must] be 
respected as far as possible and curtailed only when and in so far as 
necessary 55 ; such curtailment, then, must be subject to legal norms 
“which are in conformity with the objective moral order.” 

The Polish bishops in a joint petition to the Pope and Cardinal 
Wyszynski, their Primate, in a speech at the Council feared that the 
phrases “public order” and “juridical norms 55 would be used to justify 
the continuous harassment of the Church in their country. 48 That 

47 Thus Mr. Justice Holmes’ remark that no one has the right to cry “Fire l” 
in a crowded theater. The Universal Declaration of Human Rights includes 
the following restrictions: “In the exercise of his rights and in the enjoyment 
of his liberties each one is bound only by the limitations established by law 
exclusively in view of assuring the recognition and the respect of the rights and 
liberties of others and of satisfying the just demands of morality, public order 
and the general welfare in a democratic society. These rights and liberties can 
in no case be exercised against the goals and principles of the United Nations.” 
Art. 29, pars. 2, 3. Belgian legislation on radio and television informational 
broadcasts is apposite here. Having specified that the programs of each sponsor 
[“chacun des instituts”] will be without advance censorship, it continues: “II 
est interdit aux instituts de procdder k des Emissions contraires aux lois ou 
a l’interet g6neral, a l’ordre publique ou aux bonnes moeurs ou constituant 
un outrage aux convictions d’autrui ou une offense k l’6gard d’un Etat 
Stranger.” Loi du 18 mai, i960, Art. 28. 

48 Curiously, the Polish bishops voiced no opposition to the Decree on the 
Instruments of Social Communications passed hurriedly during the Council’s 
second session. That document imposed a duty on the public authority “of 
seeing to it in a just and vigilant manner that serious danger to public morals 
and social progress do not result from a perverted use of these instruments.” 
(12) “Social progress” was undoubtedly the norm the Polish regime had in 
mind in confiscating and pulping 60,000 copies of a volume of Cardinal 
Wyszynski’s sermons and addresses presented to him by the World Union of 
Catholic Women’s Organizations, an association representing 34 million women 
in all parts of the world. Knowing of the impossibility of obtaining paper for 
such a book in a communist country and wishing to participate in the prepara¬ 
tions for the nation’s Catholic millennium, the Union had the books printed 
in France and shipped to Warsaw where they were seized by customs officials. 
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language is used in a different sense and government accorded a 
different function in the lands of what the Cardinal called “the 
diamat”—where dialectical materialism subordinates the rights of the 
person to the goals of the revolution—is true enough; but any sub¬ 
stitute wording would have been equally ineffective. Despite legal 
separation of church and state and constitutional guarantees of free¬ 
dom of religion, the concrete situation in these unhappy countries 
was revealed in a single sentence of a UPI dispatch on March 31, 
1965, from Geneva where the U.N. Commission on Human Rights 
was working on a draft convention: “The United States today re¬ 
jected the Soviet Union’s contention that religious belief and ad¬ 
herence should be under state control.” However, in a political 
environment where the rights of the person are respected, conflicts 
arising from claims to the exercise of religious freedom and public 
order are adjudicated by the courts. Some cases are self-evident. As 
the Supreme Court remarked in banning polygamy in the Territory 
of Utah: “Suppose one believed that human sacrifices were a neces¬ 
sary part of religious worship, would it be seriously contended that 
the civil government under which he lived could not interfere to 
prevent a sacrifice? Or if a wife religiously believed it was her duty 
to bum herself upon the funeral pile of her dead husband, would it 
be beyond the power of civil government to prevent her carrying her 
belief into practice?” 48 Other cases, as recent litigation under the 
First Amendment has revealed, are knotty. 60 But deciding them is 
the proper function of the courts. Liberty has no other safeguard. 

Although the Declaration on Religious Freedom bears the subtitle 
“On the Rights of the Person and of Communities to Social and 
Civil Freedom in Matters Religious,” making it clear that it is dealing 
with a legal and not a specifically theological question, that it is con¬ 
cerned with rights in the civil order and not debating the relative 
claims of competing creeds, some intransigent adversaries in the 
Council persisted in believing (or at least asserting) that the text 
encouraged indifferentism in belief and implicitly nullified the claim 
of Catholicism to be the one, true Church, founded by Christ. In an 
effort at appeasement two paragraphs were added to the introduc- 

49 Reynolds v. United States, 98 U.S. 145, 166 (1878). 

50 C/. Tussman, The Supreme Court on Church and State (1962); 
Kempner, The Supreme Court and the Establishment and Free Exercise of Re - 
ligion in Miller et al., Religion and the Free Society (1958). 
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tion of the final version of the document; these asserted the obligation 
of everyone to seek the truth and to embrace it when found and 
repeated that the one, true religion “subsists in the catholic and 
apostolic Church” (i). The appositeness of this piece of apologetic 
to the argument is undiscoverable, no more so that the subsequent 
assertion of the specific right of the Catholic Church to “that full 
measure of freedom which her care for the salvation of men re¬ 
quires” (12). 

This last claim may well have occasioned a useful clarification 
during the closing ceremonies in St. Peter’s Square on December 8, 
1965, when messages were addressed from the Council to different 
categories of people, to intellectuals and scientists, to workers, to the 
sick and suffering, to youth, to women, and so on. In the paragraphs 
addressed “To Rulers,” as read by Cardinal Lienart of France, the 
message declared: “What does the Church ask of you today? She 
tells you in one of the major documents of this Council. She asks of 
you only liberty, the liberty to believe and to preach her faith, the 
freedom to love her God and serve Him.” The same theme was de¬ 
veloped at greater length in the Pastoral Constitution on the Church 
in the Modern World, promulgated the same day as the Declaration 
on Religious Freedom . In the section on church-state relations the 
Council asserted that the two “are mutually independent and self- 
governing.” Demanding only freedom for the fulfillment of her mis¬ 
sion, the Church, according to this Constitution, “does not lodge her 
hope in privileges conferred by civil authority. Indeed, she is ready 
to renounce the exercise of certain legitimately acquired rights if it 
becomes clear that their use raises doubts about the sincerity of her 
witness or that new conditions of life demand some other arrange¬ 
ment.” What is of paramount importance is to maintain the Church 
as “at once a sign and a safeguard of the transcendance of the 
human person” (76). 

Very possibly, too, the specific freedom of the Catholic Church was 
asserted to buttress the claim in the introduction of the Declaration 
that the Council proposed “to develop the doctrine of recent Popes 
on the inviolable rights of the human person and on the constitu¬ 
tional order of society.” The Declaration jettisoned an earlier section 
adumbrating that development, but its outline is available in the 
speech of Bishop De Smet when he presented the topic at the second 
session of the Council. Invoking the “law of continuity” and the 
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“law of progress” as guides to any interpretation of pontifical pro¬ 
nouncements, the Bishop of Bruges explained earlier condemnations 
of freedom as demonstrating “the constant doctrine and solicitude of 
the Church concerning the true dignity of the human person and his 
true liberty”; the Church rejected, therefore, in the name of man’s 
true liberty and the needed freedom of her apostolic mission the 
constricting philosophies of monistic laicism. 51 Such an inquiry, trac¬ 
ing the development of Catholic teaching in the matter of religious 
freedom, is more properly the work of theologians. Perhaps Rene 
Laurentin has found the most uncontroversial phrase for the situa¬ 
tion: “The Church’s line is evolutive in its continuity.” Such a possi¬ 
bility should neither shock nor surprise Americans: The Founding 
Fathers, for all their resounding belief that “all men are created 
equal,” decided in Section 2, Article 1 of the Constitution, that a 
Negro, still enslaved and disenfranchised, was to be counted as three- 
fifths of a person in assessing taxes and apportioning seats in the 
Congress. It took more than a century and a half before the implica¬ 
tions of our political presuppositions made it clear that a Negro 
should have access to his state university at Oxford, Mississippi, even 
if it took a full army division to enforce that right. Might this perhaps 
be termed a parallel working of the “law of continuity” and “law 
of progress”? 


VI 

American Catholics were manifestly pleased by the promulgation 
of the Declaration on Religious Freedom whose line of argument 
they found familiar. Their bishops had without exception supported 
it, their cardinals fighting valiantly for it, Cardinal Ritter going so far 
as to warn that were it not approved, “the Fathers of the Council 
could be accused of infidelity to the gospel.” But American Catholics 
did not consider the adoption of the Declaration an advance; rather, 
it was deemed a belated action in adjusting the Church’s outlook to 
contemporary expectations. It is probable that the promulgation con¬ 
tributed to the growing ecumenical climate in the United States and 
killed the charge that the Catholic Church practiced fairness in deal¬ 
ing with other churches only when powerless to impose discrimina- 
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tion. Certainly it can be said, that the failure to enact the Declaration 
would have had most serious consequences for confessional peace 
in this country. 

There was not in Rome even a wistful hope that the Declaration 
would change conditions, at least in the near future, in the lands of 
“the diamat.” One month after the Council the Polish government 
canceled Cardinal Wyszynski’s passport, thus preventing his presence 
at the Roman celebration of the millenium of his nation’s conversion 
to Catholicism. But speaking from thirteen years of imprisonment, 
first at Dachau under Hitler and later in secret, constantly changing, 
guarded residence under the Marxist rulers of Czechoslovakia, the 
durable little Cardinal Beran had advocated the adoption of the Dec¬ 
laration also as reparation for Catholic sins of the past, listing can¬ 
didly the earlier abuses of religious freedom in his country. The 
proclamation would augment the moral authority of the Church enor¬ 
mously to the great good of all people, the Archbishop of Prague 
declared. 

Of great interest everywhere is the impact the Declaration will 
have in Spain where the government has announced its intention to 
guarantee religious freedom for all under law. It is unfair at this 
stage to read the future but it is disconcerting to find the name of 
the Most Reverend Casmiro Morcillo Gonzalez, Archbishop of Ma¬ 
drid, an Undersecretary of the Council, on a protest sent to the Pope 
before the final vote on the Declaration, prophesying that the whole 
edifice of Catholic belief would totter if the equality of all religion 
before the law were to be admitted. More disturbing is the lengthy 
introduction by Father Jimenez-Urresti to the Declaration in the 
series produced by the Pastoral Institute of the University of Sala¬ 
manca in which the author argues that the document simply ex¬ 
presses “the Council’s practical attitude and is not fully binding on 
the doctrinal plane nor is it intended to be”, concluding that a study 
of it sustains the rejected theory of state toleration of a false reli¬ 
gion. 52 One hopes that the resolution of the religious freedom issue 
in Spain does not follow that of freedom of the press where we are 
told: “During the debate, one Cortes deputy issued a dire prophecy 
that eventually there would be a conflict between the principles laid 


62 IDO-C Service, Dossier 66-13, p. 6. Hopefully, the politicians and lawyers 
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down by the Second Vatican Council and those maintained by the 
Falange movement. When that time came, he said, he would side with 
the ideals of the Falange.” 68 

It was in the religious world that the document had its largest 
immediate response. Dr. Eugene Carson Blake, now General Secretary 
of the World Council of Churches, observed: “The most impressive 
document, in my judgement, was that on religious liberty. This nails 
down the floor for the kind of church-to-church relationship that the 
earlier schema on ecumenism had made theoretically possible.” Dr. 
Carrillo de Albomoz, who directs the World Council’s Secretariat for 
Religious Liberty, had followed the Council’s deliberations in the 
matter attentively. His final extensive appraisal was discriminating 
and affirmative. 64 

Comment from American secular sources must be awaited. One 
analysis, expressing the American Civil Liberties Union outlook, 
judged the Declaration “to be out of harmony with the genius of the 
Constitution.” 65 The standard of comparison is, of course, a sectarian 
reading of the First Amendment which is supposed to have as its 
function not the providing of freedom from a state religion but free¬ 
dom from religion itself. In this view religion is not so much a “bad 
thing” as a “superfluous thing” and palpably inferior to the cultural 
Shintoism of The American Way of Life. 

In almost an aside the Declaration appeals for an educational ef¬ 
fort to inculcate an understanding of the proper role of freedom in 
society: “Let them form men, too, who will be lovers of true freedom 
—men, in other words, who will come to decisions on their own judg¬ 
ment and in the light of truth, govern their activities with a sense 
of responsibility, and strive after what is true and right, willing always 
to join with others in cooperative effort.” (8) Here is a sizable chal¬ 
lenge to the Catholic Church: to disprove the assumption that a 
doctrinally authoritarian theological system inevitably produces citi¬ 
zens uninterested in the rights of others and unconcerned at menac¬ 
ing encroachments of governments of other social forces. The 


68 The New Spanish Press Law in Practice, Herder Correspondence, Sept.- 
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64 The Ecumenical and World Significance of the Vatican Declaration on Re¬ 
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55 Denenfeld, The Conciliar Declaration and the American Declaration in 
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Constitution on the Modern World is clear on the autonomy of tem¬ 
poral affairs and the rightful independence of science (36); it is posi¬ 
tive on man’s “responsibility toward his brothers and toward history” 
(55); it states that “within the limits of morality and the general 
welfare, a man be free to search for the truth, voice his mind and 
publicize it, that he be free to practice any art he chooses, and have 
appropriate access to information about public affairs” (59); it in¬ 
sists that “all the faithful, clerical and lay, possess a lawful free¬ 
dom of inquiry and of thought and the freedom to express their 
mind humbly and courageously about matters in which they enjoy 
competence” (62). 

But what does this advocacy of ordered freedom mean for life 
within the Catholic Church itself? The theme is not even alluded to 
directly in the Declaration, although it certainly preoccupied the ad¬ 
versaries, nervous that their religiously undereducated and spiritually 
unprepared people would be confused by the notion of freedom. It 
is more than passingly significant that in his closing address to the 
International Conference on Theology, held at Rome in October, 
1966, Pope Paul explicitly invoked the citation from the Constitution 
on the Modern World which recognizes for clerics and lay people 
“lawful freedom of inquiry” and “freedom to express” their opinions. 

It is less than ten years ago that a Catholic publishing house in¬ 
vited a small group of friendly non-Catholics to set down their im¬ 
pressions of American Catholicism. “Catholicism is a kind of 
monolithic structure,” was the reading of Robert McAfee Brown. “In 
its crudest form,” he continued, “this image of the Church suggests 
that the hierarchy has a uniform opinion on absolutely everything and 
that the laity believe and do whatever the hierarchy tells them to 
believe and do about absolutely everything. Every Catholic is part of 
this ‘power structure’ and will in no way deviate from what he is told 
to do.” 56 Having been an Observer-Delegate at all four sessions of 
Vatican II, Professor Brown has ample evidence now against his ear¬ 
lier impression. As a sympathetic commentator on American Cath¬ 
olicism he has undoubtedly noted a public diversity of opinion since 
the Council that has skittish bishops complaining about “certain sec¬ 
tions of the [Catholic] press.” An Institute for Freedom in the 

58 Scharper, American Catholics, A Protestant-Jewish View 81 
(i 959 ). 



[ 236 ] EDWARD DUFF 


Church has been founded with the announcement: “The direction in 
which Vatican II has moved the members of the Church is the direc¬ 
tion of freedom but the institutional structures of the Church are 
not at present capable of dealing with the results. . . . IFC will pur¬ 
sue with responsibility and vigor the human and Christian value of 
freedom within the Church, a freedom that now exists but must be 
enhanced.” The dignity of the human person—the basis of the Dec¬ 
laration on Religious Freedom —is a theme calculated to release new 
energies in American Catholicism and, perhaps, introduce changes in 
the interpersonal relations within the Catholic Church in the United 
States. 



RECENT DEVELOPMENTS 



JOHN F. WILSON 


Books on Religion, Law, and Society, 
September, 1965—September, 1966 


Recently the literature on the interrelation of religion, law, and so¬ 
ciety has been both abundant and diverse. 1 The year under consid¬ 
eration represents a continuation of that pattern. There have been 
numerous relevant studies, including different kinds of books, which 
may be classified in a number of different ways. This rich variety 
presents formidable difficulties to a reviewer who seeks to produce a 
coherent article. One is hard-pressed to identify any common theme, 
problem, or issue manifest in the majority—let alone all—of the pub¬ 
lications. A reviewer may have the competence to do justice to some 
of the books under consideration, but he surely recognizes that he is 
unqualified or unsuited to review many of them in depth. In light 
of this situation, the significance of a unified annual review is simply 
that it underscores the abundance and the diversity of the literature. 
The abundance serves to illustrate the contemporary engagement 
with questions about religion and the public order, and the diversity 
helps to indicate the highly complex form taken by these questions in 
the American context. 

Within American society the interactions between the structures 
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1 See the annual reviews of books on religion, law, and society in prior 
issues of this publication. 
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of religious and civil authority—and between the concommitant per¬ 
sonal loyalties—are manifold. If they ever were explicitly codified 
they have not been so during recent decades. This fluidity of the 
relationships between church and state is probably more striking in 
the United States than in other comparable societies. This social or¬ 
der embodies neither the vestigal remains of a full-fledged differen¬ 
tiation of functions and powers between church and state, nor is it 
characterized by the strident repudiation of that pattern—for exam¬ 
ple, in the anticlericalism associated with some democracies. The 
phrase used to designate the American situation—“religious plural¬ 
ism 55 —has become so commonplace, however, as to have been ex¬ 
hausted of any precise reference. It has become the shorthand 
means of designating either an America imagined to be religiously 
tripartite (Protestantism, Catholicism, Judaism) or an allegedly more 
precise fourfold model (adding “Secularism 55 to the above). Such 
interpretations of religious pluralism rest upon fundamental assump¬ 
tions which are questionable—for example, that any such “thing 55 as 
“Protestantism 55 exists which is in any meaningful sense comparable 
to “Secularism, 55 or that sectarian and cultic phenomena may be ig¬ 
nored without peril. If our religious pluralism is misrepresented, there 
is generally less discernment about the governmental pluralism which 
is equally characteristic of our society. Not only is there a plurality 
of state and local governments whose spheres of influence overlap; 
even the preponderant power emanating from the fiscal operations 
and pervasive regulations of the federal agencies in Washington is 
precisely not monolithic in organization and impact. The title and 
subtitle of this journal indicate commendable awareness of the com¬ 
plexities which are not readily comprehended under variations of the 
“church and state 55 formula. 

A unitary annual review of this diverse literature, whatever draw¬ 
backs it may entail, does at least highlight the complex relationships 
between religion, law and society in the American context. The pres¬ 
ent review will emphasize this matter since it appears to be crucial 
and often unrecognized. Indeed much of the literature on the subject, 
including some under review here, continues the discussion of these 
matters in broadly classical terms, thereby failing to recognize and 
respond to those aspects of these relationships which are most char¬ 
acteristically American. It is a sort of irony, of course, that the in¬ 
herent complexity of the subject is rendered more confused in its 
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perception by the utilization of those terms, categories and concep¬ 
tions which have little relevance to the American situation. 

Based upon the premise that the highly complicated church-state 
relations in the United States are in any case less complex than 
the literature devoted to the subject, the present article will designate, 
with a certain arbitrariness, particular categories or groupings of 
books. Within the spectrum of literature concerned with religion, 
law, and society, there are some natural classes or divisions. There 
are, for instance, three basic frames of reference within which con¬ 
temporary issues come into focus, or three perspectives giving sys¬ 
tematic access to the subject. One, of course, is the legal framework. 
Church-state tensions, even when not actually resolved in the courts, 
are understood in the terms of available legal precedents. Another 
framework is essentially political, for the same tensions may also be 
analyzed with reference to legislative and executive power or author¬ 
ity. (Curiously, few “political” studies of religion and the public order 
have appeared during the period under consideration.) A third basic 
perspective is theological, for within religious traditions contemporary 
experience is conceptualized out of convictions which concern past 
patterns, usually considered as in some sense normative. Much of the 
literature of the present year may be located within one or another 
of these divisions. A further class of literature, often related closely 
to one of the above classes, is broadly historical in cast. Several of the 
more significant studies reviewed in this article fall into this category. 
Perhaps having little or no direct bearing on contemporary matters, 
the actual importance of historical studies may be very great as they 
inform other perspectives. In any given period specific and supple¬ 
mental classes of literature develop—usually defined with reference 
to particular topics or problem areas. During the year under review, 
the “schools issue” and its ramifications received a great deal of at¬ 
tention even if it did not come into sharp focus. With these introduc¬ 
tory comments, we may turn to the relevant historical studies. 

Historical Studies 

It is appropriate that initial attention be directed to Mark DeWolfe 
Howe’s The Garden and the Wilderness: Religion and Government 
in American Constitutional History . 2 Originally delivered as lectures 

2 Chicago: University of Chicago Press, 1965. Pp. x, 180. $4.50. 
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under the auspices of the Frank L. Weil Institute for Studies in Re¬ 
ligion and the Humanities, Professor Howe’s chapters are addressed 
to special constitutional periods or problems. Without exception his 
interpretations are fresh and stimulating, and historical insights are 
gracefully joined with a mastery of the legal materials. Throughout 
the whole, the author’s urbanity and perspective will delight readers 
without prior commitment to superficial or positivistic views about 
American legal history; for those already deeply engaged the book 
ought to provide challenge and provocation to further reflection. 

In the initial chapter, Howe is concerned with the fateful metaphor 
of “the wall.” He argues that emphasis upon the Jeffersonian, that 
is. Enlightenment, sources for this figure of speech has quite obscured 
the importance of that same image for the evangelical tradition rep¬ 
resented by Roger Williams. While primarily a political construct in 
the Jeffersonian view, from the evangelical perspective it was pre¬ 
dominantly a theological requisite—for the sake of true religion. The 
author argues that evangelical convictions probably counted for as 
much as Enlightenment concerns in the adoption of the Constitution 
and the initial ammending Articles. The point is that the “wall” was 
in the interest of the churches because it was a limitation upon the 
new government. In this connection, Howe emphasizes the signifi¬ 
cance of the federal theory which was operative during the national 
period. His basic point is, of course, that the recent libertarian con¬ 
struction of the wall is not only poor history if done in the name of 
the intentions of the founding fathers, it is also lamentable for it has 
severely reduced the options available to the Court in current church- 
state decisions. 

Professor Howe’s second lecture addresses itself to the pattern of 
legal decisions during the first half of the nineteenth century, deci¬ 
sions which were responsive to the dominant Protestantism of the 
era. In general, and in diverse ways, there was an equality among 
the churches vis-^-vis the states which was based upon the liberty 
of believers to determine the form to be taken by their religious insti¬ 
tutions, as well as the jurists’ acknowledged incompetence to enter 
into theological mysteries. Clearly this nonpreferential policy, in the 
particular context, favored an ecclesiastical Congregationalism. With 
the transition to “nationhood” as a consequence of the Civil War, a 
most significant development took place which is the subject of chap¬ 
ter three. The emergence of potential federal review of ecclesiastical 
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status and privilege, especially in Watson v. Jones (1871), 3 marked 
the appearance of a new emphasis, that of respect for diverse church 
polities. Important for noncongregationally organized Protestant 
churches, this development was of special significance for the Roman 
Catholic Church. 

Chapter four is entitled “Interactions between Political and Re¬ 
ligious Liberties.” Only with the Cantwell case (1940), 4 in the con¬ 
text of the hysteria of that era, was religious liberty joined directly 
with freedom of speech—an association not generally made up to 
that point. This introduces, of course, subsequent issues—for example, 
is religious freedom itself a new kind of established order requiring 
guarantees over and beyond secular freedom? In chapter five the 
author further emphasizes the importance of the political context of 
the last decades for the definitions of the church-state relationships 
now current. Finally, the last chapter suggests that a general move¬ 
ment toward equality in recent civil liberties cases has necessarily repre¬ 
sented a movement toward neutrality as between religion and irreli- 
gion in this specific area of the First Amendment. 

Throughout the pages of this book, about which the above remarks 
are only the sketchiest report, Howe delights in confuting the Court’s 
interpretations of the past which have been used to legitimate its own 
contemporary decisions. His interest is not, however, that of a his¬ 
torical purist. He is primarily concerned to argue that truncated ver¬ 
sions of American history deny to the Court in present decisions that 
richer church-state heritage which is genuinely available from the 
American past. While generally in sympathy with the purposes of the 
Court in recent years, Professor Howe laments many of the routes 
taken to reach those ends, and considers some of the latter to be dead 
ends. Most readers will find this volume to be the most directly 
thought-provoking here under review, at least with direct reference 
to the American past and present. 

If there is a general flaw in the argument of The Garden and the 
Wilderness , at least from the point of view of this reviewer, it would 
seem to be a too-ready identification of late eighteenth- and early 
nineteenth-century Protestant theological positions on church-state 
matters as a direct legacy of Roger Williams or at least essentially 


3 80 U.S. (13 Wall.) 679 (1871). 
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continuous with his thought. The widely held evangelical assumptions 
to which he refers were as much a legacy of that Calvinist tradition 
which had banned the Providence Prophet from the lands under 
Puritan jurisdiction. While in one sense a minor point with reference 
to Howe’s book, it is not with reference to the topic of church and 
state in nineteenth-century American history. It is appropriate, then, 
that two other volumes published recently focus attention upon the 
relationships between “Calvinism” and the “political order.” One of 
these books originated in a series of lectures by established scholars, 
ultimately sponsored by the United Presbyterian Church in the 
United States of America, and separately delivered at several differ¬ 
ent locations. The title is Calvinism and the Political Order , 5 and it 
was edited by G. L. Hunt. The other study developed out of a doc¬ 
toral dissertation. The Revolution of the Saints 8 by Professor 
Michael Walzer of Harvard studies the “Origins of Radical Politics” 
which find expression in the English Civil Wars of the mid¬ 
seventeenth century. The Hunt volume, for which J. T. McNeill was 
consulting editor, is the more immediately related to the American 
scene and to Professor Howe’s book. 

In structure, Calvinism and the Political Order is simple. A brief 
introductory chapter by Professor MacNeill is entitled “Calvinism 
and European Politics in Historical Perspective.” Thereafter lecture- 
length chapters discuss, with one exception, prominent political or 
religious figures directly (or not so directly) identified with Calvinism 
or a Calvinist legacy. There are, for instance, chapters on Calvin him¬ 
self, Philip Momay the Huguenot, Samuel Rutherford the Scottish 
Presbyterian, and the Americans (and Princetonians) John Wither¬ 
spoon and Woodrow Wilson. These are more or less valuable as 
studies of the men or, at least, of aspects of them. Another chapter 
on John Locke as “Heir of Puritan Political Theorists” devotes in¬ 
ordinate attention to what is at best a strained comparison between 
Locke and Roger Williams. A chapter on “Abraham Lincoln and 
Calvinism” seems equally suspect. Perhaps the difficulty with all of 
these chapters may be identified in the following terms. Whereas 
Calvin and Momay—possibly even Wilson—are readily identifiable 
as “Calvinists” (or at least as “Presbyterians” in some sense) because 
they were self-consciously so, this is not the case with figures like 

5 Philadelphia: Westminster Press, 1965. Pp. 216. $4.50. 

6 Cambridge, Mass.: Harvard University Press, 1965. Pp. xiv, 334. $6.95. 
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Locke and Lincoln. Accordingly a burden attaches to any argument 
for that identification. The burden is to delineate Calvinism in such 
a meaningful way that it may be used, appropriately, with reference 
to the subject. This Winthrop Hudson fails to do with Locke and 
William Wolfe with Lincoln. Even the summary and concluding chap¬ 
ter by the editor, entitled “Our Calvinist Heritage in Church and 
State,” is not very helpful in this regard. After recapitulation of the 
preceding chapters, George Hunt offers twelve principles in no pecul¬ 
iar sense “Calvinistic” either singly or in combination. To make any 
significant statements about “Calvinists” and the “political order” 
requires a conceptual clarity about possible relationships between the 
terms. This is generally missing from these lectures with the notable 
exception of a chapter which remains to be mentioned, one by Sydney 
Ahlstrom of Yale University. 

Ahlstrom contributes a chapter not biographical in scope entitled 
“The Puritan Ethic and the Spirit of American Democracy.” It is 
closely related (in argument) to an earlier article of his with which 
it might be read. 7 After a brief review of the historical understand¬ 
ings of Puritanism and of general interpretations of its relationship to 
democracy, Ahlstrom makes clear his own approach. It is, on the one 
hand, to de-emphasize the contribution of Calvinism (or Puritanism) 
either to the institutions of democracy or to the ideals and theories 
of democracy; on the other hand it is to emphasize the sense of civic 
responsibility—a critical prerequisite to democracy in America— 
which seems to have been associated with Puritanism in a peculiarly 
close fashion. The author’s sympathies toward the studies of Troeltsch 
and Weber are evident. Ahlstrom clearly demonstrates that if there 
is an inner relationship between “Calvinism” and “the political or¬ 
der,” especially in the American experience, it is to be identified at 
such a level and in such a manner as this—more than in the careers 
of men more or less self-consciously Presbyterian who have been 
prominent in public life during the last four centuries. 

A further question, of course, may be addressed to Professor Ahl¬ 
strom : Is the “Puritanism” to which he refers (which has engendered 
the remarkable civic responsibility) uniquely Calvinist? Is it, by 
chance, the natural response of at least some men, or some members 

7 Ahlstrom, Thomas Hooker—Puritanism and Democratic Citizenship , 32 
Church History 415 (1963). 
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of some classes of men, to widespread social dislocation? If so, “Amer¬ 
ican Puritanism,” as Marcus Hansen has suggested, was the product 
of the continuing immigration which has been America. In this case, 
American Puritanism stems from Irish Catholic sources as much 
as from English Protestant sources—and both are associated with 
American patterns (different ones, to be sure) of civic responsibility. 

These last remarks introduce certain themes prominent in Walzer’s 
The Revolution of the Saints, a complex and rewarding study. The 
volume may be “set” in an unusual number of different contexts, sev¬ 
eral of which will be suggested. For instance, a central concern of 
the author is the theoretical understanding of social revolutions. Ap¬ 
parently Walzer would argue for remarkable similarities, if not effec¬ 
tive identities, between the great European revolutions dating from 
the early “Puritan” one down to the Communist one in our own 
century. Another context would be English social and literary history 
of the early Stuart period. It is also clear that continuing controversy 
over the Weber hypothesis is another context in which the book may 
be read. That may be the most appropriate to note for our purposes 
because it touches on matters taken up in Ahlstrom’s article. Weber 
proposed, of course, that there might be hypothesized an “inner affin¬ 
ity” between the religious ethos of English and American Puritanism 
most particularly but also of Calvinism on the one hand, and on the 
other the spirit or cultural requisites of rational bourgeois capitalism. 
In line with his multifactoral approach to sociology, Weber resisted 
any causal construction of this relationship, preferring simply to ob¬ 
serve what he took to be a highly significant conjunction between 
these phenomena. Walzer is essentially unimpressed with the argu¬ 
ment that an unusual historical conjunction existed between Puritan 
beliefs and capitalistic economic activity. He is far more convinced of 
the striking juxtaposition between Puritan beliefs and the develop¬ 
ment of “purposive and systematic” political activity. In fact, for 
Walzer, Calvinism was essentially ideological rather than theologi¬ 
cal, and English Puritanism fundamentally an elitist movement di¬ 
rected toward the overthrow of the traditional social order. 

To put it this baldly scarcely does justice either to the elegance of 
Walzer’s argument or to the skill with which he has listened to and 
studied the particular religious dialect of English Puritanism. For in¬ 
stance, his understanding of the energies released by social dislocation, 
and the mechanisms available to organize such social power, is strik- 
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ing. Thus he is appreciative of the inner discipline expressed ex¬ 
ternally in Puritanism, and as well he utilizes psychological and 
sociological insights into the roles of language in creating social order. 
At the same time, his sense for the patterns of imagery—so crucial to 
an understanding of Puritanism—is acute. He suggests, for example, 
that war upon the older order was made possible if not necessary by 
the military images so common to Puritan rhetoric. 

The reviewer hopes that the above comment will indicate his esti¬ 
mate of the book’s general significance for the study of religion and 
the public order, even if the subject itself is seemingly remote from 
twentieth-century America. Concurrently, however, at least several 
important issues require comment. One may be posed in the follow¬ 
ing fashion: Is this finally a sociological hypothesis k la Weber, or is 
it a historical interpretation of seventeenth-century Puritanism as a 
species of Calvinism? If the former, then more comparative materials 
are required to substantiate it. It might be important, for example, 
to establish with more precision the particular characteristics of po¬ 
litical and revolutionary responses to alienation, i.e., discipline, in the 
context of social chaos. If the latter, then other queries follow: for 
example, what of the Puritan inability to act politically as displayed 
in the fissiparous developments during the 1640’s and 1650’s? Also, 
what of the impulse toward establishing theocratic social orders, or 
new societies, a la Massachusetts Bay and its associated ventures? As 
history it does not come to terms with crucial aspects of the 
phenomenon. 

An evaluation of Walzer’s book as a historical study might also 
entail observations about a certain arbitrariness in the emphasis given 
to such matters as the imagery and symbolism of warfare. These com¬ 
ments and questions are to be construed as tribute to Walzer’s striking 
and stimulating study, which deserves wide reading and careful at¬ 
tention by those who ponder the relationships between religion and 
the public order. 

At this point it may be appropriate to introduce a note at the 
request of the editors. It concerns one other volume properly con¬ 
sidered under the rubric of historical studies. The author of the 
present article has published a reader on Church and State in Amer¬ 
ican History . 8 The book includes both primary and secondary read- 


8 Boston: D. C. Heath and Company, 1965. Pp. xxiv, 337. $1.95. 
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ings which are intended to establish and illustrate the changing 
character of the interaction of religion and the public order from 
colonial days to the present. A general introduction is included as 
well as chapter introductions and specific comments on the items 
reprinted. Throughout, the intention is to offer some perspectives on 
the vast changes in this subject throughout American history. Essen¬ 
tially a college text, it may have a wider usefulness as an introduction 
to the historical dimensions of church and state in our society. 

While other studies to be discussed below do embody historical in¬ 
terests and elements, their central theses suit them for inclusion in one 
or another of the categories which follow. Accordingly we may turn 
to the literature essentially grounded in theological presuppositions 
or written out of primarily ecclesiastical or religious perspectives. 

Theological and Religious Studies 

It is well known that a great many books are published for the 
“religious market” in any given year. They constitute a very hetero¬ 
geneous class of literature, some representing an order of scholarship 
at once serious and carefully wrought, while others are essentially 
instructional, hortatory, or pietistic, and still others frankly irresponsi¬ 
ble and cheap. Many “religious books” touch upon questions of 
“religion and the public order” in one fashion or another. In this 
review article, attention will be drawn to the more notable religious 
books published during the last year which in one or another impor¬ 
tant way contribute to discussion of issues appropriate to this journal. 

As directly relevant as any in this class is a study of “Political 
Authority and the Catholic Church” by Edward A. Goemer. It is 
entitled Peter and Caesar. 9 Professor Goerner teaches at Notre Dame 
in the Department of Government and the style of his scholarship, 
at least to the outsider, is reminiscent of that associated with Professor 
Leo Strauss of the University of Chicago, where Goemer received his 
doctorate. As a study of the thought of different Catholic figures, 
representing alternative conceptions of church-state relations, Peter 
and Caesar might be discussed essentially as a historical study. It 
would also be appropriate to deal with it as a work in political 
philosophy. Here it is reviewed as a theological and religious study be- 
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cause its primary thrust is toward the goal of constructing or defining 
a„viable American Catholic church-state position for a post-Vatican 
II" world on the basis of Catholic traditions. In brief, Goerner’s 
interests are not “historical” and his materials and purposes are con¬ 
trolled more by theological norms than by those characteristic of 
political philosophy per se. 

Four introductory chapters analyze with considerable care and 
skill as many conceptions of different church-state alternatives, con¬ 
ceptions articulated during the “middle ages.” Giles of Rome, a 
student of Aquinas, represents an ultra-papalism. At the other ex¬ 
treme is the position developed by Marsilius of Padua to counter the 
papalist alternative. Two additional figures represent “middle-ways” 
between these extreme formulations. John of Paris’s position was close 
to a secular construct; Robert Bellarmine’s to an ecclesiastical one. 
Goemer’s strategy is clearly that of establishing the diversity and 
richness of Roman Catholic church-state traditions available to the 
modem church. This becomes clear in the next chapter in which he 
reviews the “canonists,” that is, those who authored the series of 
rejoinders to John Courtney Murray, S.J., which appeared in issues 
of The American Ecclesiastical Review during the early 1950’s. Es¬ 
sentially the “canonical” or “orthodox” articles were restatements of 
doctrine to be found in Catholic textbooks and manuals, while Father 
Murray’s work was derived from theological sources. As between the 
“canonists” and Murray, Goerner’s sympathies and logic clearly 
support the latter. The next chapter makes evident, however, that in 
his view Murray’s principle that political forms are relative is a 
“counterpart of the situationalism that he [Murray] condemns in 
narrower contexts.” 10 

With this considerable background Goemer turns toward construc¬ 
tive endeavors, hoping to push beyond the limitations of Murray’s 
position. In general he argues toward a limitation of clerical authority 
to essentially ecclesiastical matters. At the same time the role of the 
layman ought to be enhanced as regards all “actions of the church 
that directly affect the sphere of human action.” 11 This is to say that 
clerical authority within the church, necessary for spiritual matters, 
should not become clerical authority over the faithful in other matters 
—for example, in political ones. Goemer sketches in outline form 
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ways in which this greater balance might be achieved. Readers will 
be disappointed that this section of the argument is not amplified, 
especially as it represents a significant step, it would seem, beyond the 
position associated with Father Murray. 

The reviewer’s appreciation for Peter and Caesar will be obvious 
from the foregoing summary. It may be appropriate to add a word 
concerning the title. One might have expected some variation upon 
the more conventional “Christ and Caesar” theme. It is greatly to 
Goerner’s credit as a political philosopher who is self-consciously a 
Roman Catholic that he perceives a critical point. In the modem 
relationships between church and state especially, the “church” is 
not so much the “People of God in Christ” as it is the ecclesiastical 
authority structure legitimated out of the Scriptures and Traditions. 
The “Peter” of the title, then, has great significance, for it suggests 
at least a formal differentiation between the authority of Christ on 
the one hand, and delegated ecclesiastical authority on the other, a 
distinction basic to the author’s constructive suggestions. It is curious, 
therefore, that a political philosopher who can admit, apparently, 
with Giles of Rome that texts may be read “ironically” and “deri¬ 
sively,” does not seem to allow for such with reference to the critical 
Petrine texts. To do such, of course, would also be to admit for 
consideration at the theoretical level other Christian conceptions of 
the church-state relationship such as found expression in an Augustin- 
ian monk like Martin Luther, or even a Christian purist like Roger 
Williams. What proves to be an analysis narrowly, not to say paro¬ 
chially, focused on the argument between Father Murray and the 
American “canonists” would have been opened into a far broader 
study in which the constructive movement might have been bolder 
and further reaching. Perhaps Goemer may be persuaded to return 
to this subject in the years ahead. 

Another fundamentally theological volume is a translation of the 
study of Louis Janssens, Freedom of Conscience and Religious Free¬ 
dom . 12 The author is a professor at the University of Louvain, and 
the monograph rises out of the recent papal definition of religious 
freedom as one of the fundamental rights of man, a definition given 
by both Pope John XXIII and Pope Paul VI. (The Declaration on 
Religious Freedom promulgated by the Council on December 7, 
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1965, is reprinted in translation as an appendix to the book.) Reli¬ 
gious freedom is held to be fundamental because it is grounded in 
personal conscience; therefore religious freedom is a special case of 
the free conscience. Janssens takes as his starting point, then, the 
problem of the “right conscience.” Broadly speaking he portrays two 
theological traditions on this subject within die Roman Church. The 
Thomistic tradition designates conscience as correct if it is conformed 
to “objective truth.” Another tradition, derived from Scotus and 
associated with the Jesuit Order, distinguishes between the objective 
rectitude of the conscience and the practical judgment of the subject. 
In terms of the latter an objectively erroneous conscience can still be 
termed “right.” For Janssens, John XXIII and Paul VI speak about 
freedom of conscience in this latter sense. 

In an extensive excursus the author considers some “Historical 
Elements” which place in perspective both the Thomistic tradition 
and the recent papal decision to turn from that narrower interpreta¬ 
tion of the “right conscience.” A brief chapter then argues that the 
dignity of the person as a moral subject, practically speaking, must 
be based upon conscious, free, and responsible choices. This issue is 
further complicated, in Janssens’s view, by the irreducibly social 
character of personal life. In these terms the question is posed, “What 
are the requirements and the limits of freedom of conscience?” In 
the central chapter Janssen wrestles with this question. Generally he 
affirms the principle “as much freedom as possible” in the context of 
those requirements derived from life within society. The latter involve 
“coexistence,” “collaboration,” and “co-participation.” 

According to Professor Janssens these are the terms within which 
“religious freedom” should have its meaning for Roman Catholic 
Christians. Christian dogma, which substantiates divine love for man, 
requires human respect for the unbelieving neighbor with whom co¬ 
existence is the fact of life. Thus religious freedom is required by the 
Gospel. Similarly cultural collaboration between Catholics and non- 
Catholics has its grounding in the doctrine of Creation, as well as in 
the Christian impulse to service. Finally, coparticipants in society, even 
when not coreligionists, must live under the norms of distributive 
justice. Insofar as religious freedom is limited, it is so qualified only 
because of considerations arising from the requisites of coexistence 
between religious communities. Any such limitations proceed from 
expediency rather than principle. 
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While Professor Janssens’s closely reasoned theological grounding 
of religious freedom within Catholic tradition is much appreciated, 
within the context of this review article the following comments may 
be relevant. On the one level it would seem to be necessary that the 
essential issue of relations between church and state receive more 
attention. To my ear, Janssens’s discussion of this point, in the last 
few pages of the text, was more traditional and the material less 
imaginatively reworked than the sections on religious freedom per 
se. The ancient formula which contrasts the 4 ‘spiritual authority of 
the Church” and the “temporal power of earthly societies” 18 needs 
re-expression if not reconception to give substantial meaning to “re¬ 
ligious freedom” in the modem world. On another level, the argu¬ 
ment proceeds entirely in normative language—that is, in terms of 
the “ought” rather than the “is.” Thus it verges on a formalism so 
empty as to be not very useful in other than theological contexts. 
While theology as a science has special reasons to fear the reduc- 
tionism which may be inherent in empiricism, it does great disservice 
to God as well as men if it fails to refer to the latter in precise language. 
In this sense Janssens’s study may tell us more about present tensions 
within contemporary Catholic theology than it does about the sub¬ 
stance of religious freedom in the modem world. 

At this point it may be appropriate to mention briefly a volume 
which consists of papers originally read at Georgetown University in 
1964. Freedom and Man 14 was edited by John Courtney Murray, 
S.J. The papers range widely over traditional and contemporary 
issues, the one common element being a concern for “freedom,” 
although in such disparate contexts as to make the volume extra¬ 
ordinarily heterogeneous. Contributors include such diverse figures as 
Hans Kiing and Karl Rahner, S.J., on the one hand, and Daniel 
Callahan and Charles Malik on the other. Readers of this review 
may be especially interested in one smaller item, a report upon the 
discussion and consideration of “religious freedom” during the course 
of Vatican II. 15 Father Murray is the author of this report, and it 
should be emphasized that it is in no sense a theoretical statement 
but an interpretation of Council deliberations. 

Rabbi Arthur Gilbert has brought together a series of his essays 
which have appeared in different publications. A Jew in Christian 
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America 16 is especially marked by the vitality of the author as he 
alternately produces popular history, journalism, anecdote and exhor¬ 
tation. One of the longer items, “Reform Judaism in the United States, 
1890-1965,” argues that all religious groups in America will increas¬ 
ingly be characterized by particularism—a development of profound 
significance within our common life. Another piece, “Legislation, 
Litigation, Dialogue,” originally appeared, under a different title, in 
Religion and The Public Order for 1964. While a useful discussion, 
its analysis may be flawed by a confusion between the related issues 
of “religious freedom,” and the “church-state problem.” An essay on 
the American Jewish position concerning the Education Act of 1965 
is also relevant. Other chapters on “religious pluralism” and “re¬ 
ligious liberty” are hereby noted. A book of this type will be interest¬ 
ing for many readers and generally useful for a few. 

A final volume here identified as a “theological study” is Foreign 
Policy in Christian Perspective . lT by John Coleman Bennett, Presi¬ 
dent of Union Theological Seminary in New York. The book was 
developed out of lectures first delivered at American University in 
Washington, D.C., and the chapters retain some characteristics of 
their original form. Throughout its pages the book is modest and 
understates its case—which is at once becoming and also an asset 
in any theological analysis of political phenomena. As a theological 
ethicist, President Bennett does not simply offer normative pronounce¬ 
ments about a realm sufficiently uncharted to require empirical anal¬ 
ysis. The title indicates that the book is only tangentially related to 
questions of church and state, religion, law, and society. The comments 
which follow will, accordingly, be directed at two points of intersec¬ 
tion between the argument of the book and issues of moment to the 
review. 

Chapter two is entitled “The Christian Perspective” and concerns 
those distinctive elements which represent Christian terms of looking 
at the problem of foreign policy. Bennett notes that (1) nations are 
God’s creatures; (2) Christians are commanded to love; (3) Chris¬ 
tians are “realistic” about human nature; (4) Christians acknowledge 
the activity of God’s grace; and (5) for Christians the “Church” is 
international. More significant perhaps than these elements is that 
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throughout the book the “Christian community 55 becomes the pri¬ 
mary operative conception rather than terms such as “Churches 55 or 
“the Church. 55 This is not startling or new in the author’s thought, 
and certainly has some empirical justification in the more than half 
century of Protestant ecumenical ventures, now futher augmented in 
the generous relationships within Western Christianity which owe 
so much of their inspiration to John XXIII. Too exclusive emphasis 
upon the conception of the “Christian community, 55 however, makes 
it appear that the consciences of the citizens who are also believing 
Christians is the middle term or the effective link between Christianity 
and the actions of nations. In the concluding chapter, the author di¬ 
rectly faces this issue, and indicates that the actual Church (or 
churches) does (do) have two critical roles. One role is that of being 
“a universal community relating Christians to each other across most 
of the international boundaries that separate them. 55 The other is “to 
bring Christian guidance and influence to bear 55 upon the nation and 
its government. 18 In other words, President Bennett recognizes at least 
protean structures within the “Christian community 55 which would 
seem to require more attention, structures over and beyond the con¬ 
sciences of believing Christian citizens. Therefore those nagging ques¬ 
tions about religious authority and discipline in relationship to 
political allegiance re-emerge at this point. 

In many respects, of course, these lectures must be read in conjunc¬ 
tion with and as an extension of the author’s other writings, perhaps 
especially his major study, Christians and the State (1958). For 
this reader, however, these matters remain sufficiently troublesome to 
call into question the adequacy of the basic formulation. “Christian 
community 55 is rather vague, and “the Church 55 rather abstract. In 
any case theological definitions are not terribly helpful in relationship 
to that realm of political behavior which is the matrix—at least in the 
United States—out of which foreign policy develops. For this reason 
it would seem to be important that appropriate studies be under¬ 
taken at an empirical level regarding the relationships between 
churches and specific policy matters over a specified period. It is 
quite possible that “Christian perspectives 55 have had minimal influ¬ 
ence upon foreign policy while religious institutions and interests may 
have entered into that realm in massive and possibly unfortunate 
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ways. That it would be desirable for “Christian perspectives” to in¬ 
fluence foreign policy is not at this point questioned (though con¬ 
ceivably it might be); the empirical validity of such a formulation 
seems yet to be established. 

Political Studies 

The two books here reviewed as “political studies” might, as ap¬ 
propriately, be placed in the category of theological and religious 
books. Both the subject matters and the interests of the authors would 
support such an identification. In this article, however, each for dif¬ 
ferent reasons will be considered as part of the contemporary litera¬ 
ture about political and social life since they are not defined 
exclusively by religious and theological concerns. 

Perhaps, especially because he has conventionally been designated 
as a theologian, it is important to consider books by Reinhold Niebuhr 
apart from publications for the “religious market.” While in no way 
minimizing the theological and religious elements within his thought, 
it is necessary to insist that one primary focus has been the political 
community understood empirically and philosophically. Even his pro¬ 
found concern for personal life has been shaped by recognition of 
the requisites of social existence. Thus Man’s Nature and His Com¬ 
munities 19 is appropriately subtitled “Essays on the Dynamics and 
Enigmas of Man’s Personal and Social Existence.” The short intro¬ 
duction is devoted to “changing perspectives.” Graciously and with 
wit the author reflects upon his own endeavors, the responses of others 
to his work, some lessons learned, and a particular indebtedness to 
Mrs. Niebuhr. The body of the book consists of three essays which 
have come out of his later years; it is appropriate to mention two of 
them here. 

The major essay gives its title to the book, and is “a critical survey 
of idealist and realist political theories.” Its theme is that man is de¬ 
pendent upon human community but able to structure it in a certain 
measure out of his freedom—which originates in his rationality. Thor¬ 
oughly consistent realist and idealist theories each fail to comprehend 
the consequences of this human freedom—for it can be both destruc¬ 
tive and creative. From this point of view the author reviews political 
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theories and structures from Plato and the polis to Morgenthau and 
the United Nations. In many ways this essay is a fine introduction to 
the characteristic concerns of the later Niebuhr, and those who know 
his thought will place the essay beside earlier treatments of these 
themes. 

The second essay is concerned with “tribalism” as a source of man’s 
inhumanity. Tribalism is defined as rooted in limitations upon the 
sense of obligation to other men, limitations which rise out of race, 
language, religion, culture, and class. For Niebuhr, human nature is 
irreducibly tribalistic, for “parochial loyalties” are ultimately uncon¬ 
scious and subrational. His sense of irony delights in and his scorn 
plays over the universalistic schemes which have finally served pro¬ 
vincial ends. Here the realist political theorist is at work, incorporating 
incidents and illustrations culled from world history. For Niebuhr, 
“religion” has always been simply one of the ingredients within the 
public order, and most susceptible to corruption and abuse. On this 
cardinal point there has been little shift of emphasis or change of 
opinion during his distinguished career. 

Images of Authority 20 is a “Consideration of the Concepts of 
Regnum and Sacerdotium” by J .M. Cameron, Professor of Philos¬ 
ophy at the University of Leeds. The book originated in the Terry 
Lectures at Yale. While explicitly a Catholic Christian philosopher, 
the author is fundamentally concerned to analyze the two basic and 
parallel kinds of authority claims characteristic of Western society. 
Both church and state represent God and the authority of each has 
been understood to be delegated. Cameron holds that in each case 
“there is a means of access to that authority from which existing 
powers in church and state derive their claims.” 21 The “means” are 
the witness of the Spirit for the believer, and the conscience for the 
citizen. Conscience, of course, requires content, and the author de¬ 
lineates with care the manner in which nature provides general if not 
specific moral criteria for the life of the citizen. The witness of the 
Spirit, on the other hand, is necessarily linked to the offices of the 
ministry within the Church. Throughout the first three chapters the 
argument is developed with close attention to the religious and secu¬ 
lar traditions of the West. It is political philosophy of a profound 
order. 

20 New Haven: Yale University Press, 1966. Pp. xiv, 81. $4.00. 
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The final chapter is an attempt to explore “the secular society” in 
terms made possible by the preceding analysis. Cameron argues that 
basically the secular order of our time is a working out of essentially 
Christian impulses. Secularization “is not a negative process”; 23 cer¬ 
tainly it is not part of Christian concern to revert to an earlier cultural 
pattern. Secularization, in fact, permits the shedding of a medieval 
shell which has “protected and confined” the ecclesia. 33 Now it (the 
ecclesia) is free to represent Christ in and to the world. Cameron 
advocates, on this basis, such action as the abandonment by Catholics 
of their separate system of education. For the author, John XXIII 
and the Second Vatican Council have ushered in a new era. 

It is difficult to do justice in brief compass to this closely reasoned 
argument. A careful analysis of the “images of authority” gives way 
in the last chapter, however, to an imaginative Christian interpreta¬ 
tion of the present epoch that is no less valuable; but it does repre¬ 
sent a different sort of endeavor which is less political in focus and 
more theological in definition. 

Legal Studies 

Three volumes published during the year under review will be 
noted in the present section. They vary in conception, each one in¬ 
tended to do a different thing. In execution the respective projects 
also differ considerably. Accordingly it may be considered arbitrary to 
juxtapose them. What they do share is a common focus upon es¬ 
sentially legal aspects of the broader subject. Theological and religious 
perspectives on the one hand, and political and social on the other, 
are not significant elements within these studies. 

Professor Milton Konvitz of Cornell has written another substan¬ 
tial study of the American legal climate. Expanding Liberties 24 has 
the descriptive subtitle, “Freedom’s Gains in Postwar America.” It 
is divided into three major sections: the first is concerned with free¬ 
doms defined in the First Amendment; the second is devoted to civil 
rights; and the third—and briefest—part discusses human rights. 
Here it is only appropriate to review and comment upon one chap¬ 
ter within the first section, in quantitative terms something on the 
order of one-tenth of the full volume. Ordinarily it would be con- 
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sidered inappropriate to review a book of which so little is devoted 
to the matters at hand. That objection is voided in this case, how¬ 
ever, because the author argues that, in at least two senses, develop¬ 
ment of broader religious liberty has made possible far more dramatic 
gains for the different kind of freedom achieved by the civil rights 
movement. Thus he interprets the Jehovah’s Witnesses’ cases of the 
early 1940’s as effectively placing the Court “at the center of the 
American system of government as the protector of fundamental 
freedoms.” At the same time the outcome of the cases created a cli¬ 
mate in which it was possible to work for civil rights in essentially 
nonviolent terms. 25 This is an intriguing argument, which, if not 
pushed too far, reminds us of the manifold interrelationships within 
our social order, relationships not easily comprehended under our 
usual categories of analysis. 

The bulk of the chapter “Religious Liberty” is devoted to consid¬ 
eration of the first of the two religion clauses, that prohibiting Con¬ 
gressional legislation “respecting an establishment of religion.” In a 
precise sense this clause has been more significant in post-World War 
II America than the second which explicitly protects the “free exer¬ 
cise” of religion from Congressional interference. Konvitz points to 
the confusion engendered by the Everson, McCollum, and Zorach 
cases, which required clarification in the school prayer and Bible- 
reading cases of the 1960’s. For the author, the “establishment clause” 
was intended to undergird religious liberty for the individual, and he 
argues that its “heart” is to be found in Jefferson’s Bill for Estab¬ 
lishing Religious Liberty in Virginia. 28 We might note that there 
are at least two issues present in this argument: (1) an essentially 
historical one, pertaining to the intentions underlying enactment of 
the First Amendment, and (2) the wholly different issue of how the 
Court now reads or interprets this Amendment. On the first issue, 
I am more persuaded by Mark DeWolfe Howe that other matters 
were at least of equal if not greater concern within the society which 
adopted the Amendment. On the second point, Konvitz would ap¬ 
pear to be correct. 

In many ways this chapter is a rather remarkable achievement. 
The key legal cases involving the religion clauses (both nineteenth- 
and twentieth-century ones) are reviewed and related to each other 
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within forty-odd pages. Furthermore, other diverse materials are in¬ 
troduced at appropriate points, including the 1963 Presbyterian 
Report on Church and State, the tax status of the Christian Brothers’ 
operations, as well as the election of John F. Kennedy. Clearly 
Konvitz believes that the religious liberties of individual Americans 
have “expanded” since the end of World War II—and in terms of 
the Court’s rulings he is clearly correct. From other perspectives one 
might not be as sanguine about this point—although Konvitz has 
cited impressive grounds for his confidence. 

Religion Under the State Constitutions 27 was sponsored by the 
Institute for Church-State Law at Georgetown University. Its authors 
are C. J. Antieau, P. M. Carroll, and T. C. Burke, all connected 
with either the Institute or Georgetown. The volume is intended to 
correct some of the imbalance in available church-state materials. 
Supreme Court rulings are highly publicized and readily available. 
Many essentially church-state issues have never been decided by the 
Court, however, and consequently provisions of the various states 
are significant while little known. This book is a topical survey of the 
most significant church-state areas with comparison and contrast be¬ 
tween interpretations current in different states. It may be most use¬ 
ful simply to indicate the subject matters of the several chapters. 

Chapter one concerns the “Banning of Aid to Churches and Re¬ 
ligious Institutions”; chapter two, “Bans upon Aid to Church- 
Related Educational Institutions”; chapter three considers “Religion 
in the Public Schools”; chapter four, “Limitations Upon the Free 
Exercise of Religion”; chapter five is devoted to “Bans upon Denial 
of Civil Rights Because of Religion Beliefs”; and chapter six details 
the “State Constitutional Clauses Providing for Tax Exemptions to 
Churches and Church-Related Institutions.” An appendix is called 
“Selected State Constitutional Clauses Dealing with Religion.” 

The above paragraph makes it clear that this book will be 
useful as a reference book. A topical index is included. Those wishing 
to read it as a general survey will be disappointed that the footnotes 
are located in the back pages. By the word “constitutions” the authors 
mean to refer not only to original and charter documents but also to 
court opinions and even rulings made by attorneys general of the 
states. Thus the book is far richer than the title might indicate to the 
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layman, although the authors caution that it is not exhaustive regard¬ 
ing any single issue selected for consideration. 

Professor William E. Griffiths of the School of Education at the 
University of Massachusetts has prepared a rather useful study en¬ 
titled Religion , the Courts, and the Public Schools™ In his words, 
“The present volume deals primarily with court decisions that have 
been rendered in cases involving religion and the public schools. 5 ’ 29 
His procedure, like that of Antieau and his coauthors, is to organize 
the volume around certain common problems or issues. Four chapters 
consider different aspects of morning religious exercises in detail. A 
chapter is devoted to the “released time 55 patterns. The use of build¬ 
ings owned by religious groups for public schools, as well as the use 
of public school buildings for religious activities, is reviewed. In all 
cases Griffiths canvasses the decisions rendered in state courts, as well 
as relevant federal court decisions, to determine how these issues have 
been shaped and what patterns have marked their resolution. 

This book represents, in my view, a very useful assemblage of 
materials. It is not primarily concerned with legal decisions as ends 
in themselves, but with the public policies made possible—or neces¬ 
sary—by them. One might remark that many of the volumes dis¬ 
cussed in the following section would have benefited immensely from 
the availability of such a study as this—a careful and clearly written 
attempt to provide a comprehensive and thorough summary of cur¬ 
rent legal provisions regarding religion and the public schools. 

The School Issue 

During the year under review, many books were published which 
cluster around the topic of religion and education. The variety is 
great. Some are relatively slight, others weightier. Some are essentially 
background studies, others offer general proposals or perspectives 
with greater or lesser merit. Some rise out of recent Supreme Court 
decisions, others out of issues surrounding federal funding of educa¬ 
tion. Accordingly it is difficult to offer clear distinctions within this 
class of books. The most significant point may be the concentration 
upon the general topic. It is as if this deluge of literature was sum¬ 
moned forth out of some urgent pressure within our society. At the 
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present time, the schools and education seem to represent the focus 
for tensions involving religion and the social order in the way that 
religion and politics (more especially the politics of the Presidency) 
represented a focus during the years in which the then Senator 
Kennedy was preparing for and running his successful campaign. 
Brief discussions of the ten or so books in the category should under¬ 
score this point. 

A slim book by Mr. Justice William O. Douglas may represent an 
introduction to this topic. The Bible and the Schools 80 sets Engel, 
Abington, and Murray in the context of prior decisions. He then 
sketches the history of relations between church and state in America, 
including reference to mid-nineteenth-century struggles over the place 
of the Bible in the common schools. Then Mr. Justice Douglas sym¬ 
pathetically outlines characteristics of modem “secular states.” Fol¬ 
lowing Nehru, he defines them as ones in which no religion is 
established and none preferred. Within a religiously plural society 
like our own, he argues, separation is the only viable relationship 
between religious institutions and civil governments. After touching 
upon the difficult question of government relationships with private 
institutions, and arguing that free religious institutions are generally 
strong, the author concludes that prayer in public schools would be 
unwise. While the volume may be of interest to students of Mr. Jus¬ 
tice Douglas’s role in recent church-state decisions, it is sufficiently 
disjointed in argument and unfocused as to subject to make its worth 
slight as a serious contribution to public discussion of these issues. 

Another equally small volume may be more useful because it is less 
diffuse than the above book. On the one hand it is restricted to the 
American scene, and on the other it addresses itself to the broader 
issue without reference to which the “Bible question” lacks its proper 
context. Religion and the Public Schools 31 is the published version of 
the Burton and Inglis Lectureships (1965) at the Graduate School 
of Education at Harvard. “The Legal Issue” is discussed by Professor 
Paul A. Freund of the Law School. It is a more sustained discussion 
than that of Justice Douglas, and it places the legal issue within the 
cultural context in a sensitive manner. Professor Robert Ulich ad¬ 
dresses “The Educational Issue.” A broad historical background is 


80 Boston: Little, Brown, and Co., 1966. Pp. 65. $3.75. 

81 Cambridge, Massachusetts: Harvard University Press, 1965. Pp. 54. $2.00. 
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preface to the body of his essay which is concerned with how religion 
can be incorporated into public education in America. He argues 
that teaching about religion is uniquely difficult and belongs not in 
the public school but in higher education. At the same time he pro¬ 
poses that teachers of literature and history, for example, who possess 
“the capacity of creative inspiration 55 can communicate a broader 
understanding of human existence along with their subjects. This 
broader understanding is necessarily religious. Whether such teachers 
can be trained is, of course, greatly problematical. 

In certain respects a better introduction to the present “school 
issue 55 may be found in a paperback intended for use as a college 
textbook. The Public Schools and Religion: The Legal Context 82 is 
edited by Professor Sam Duker of Brooklyn College. His intention is to 
make available Supreme Court cases relevant to the subject. An intro¬ 
duction explains how cases reach the Court and what the decisions 
actually mean. Thereafter the author devotes chapters to particular 
issues decided by the Court. With reference to each case, he explains 
its origin, includes arguments used on both sides, and excerpts the 
opinion of the Court as well as significant dissents. The net result 
is a lively sense of the pressures underlying each case, as well as their 
actual significance within our culture. These virtues might have been 
heightened further by the inclusion of legal commentary. This book 
has remarkable relevance to the schools issue and it is utilitarian in 
design and execution. Altogether it deserves to be known as some¬ 
thing more than a conventional textbook. 

Another sort of background to the schools issue is provided in a 
monograph by Professor Marvin J. Taylor. Religious and Moral 
Education 33 is concerned with the subject in a broad sense. The 
volume has the dual focus suggested by the title. In two chapters 
attention is given to religion, morality, and character education in 
the public schools. The bulk of the book is devoted to the philosophies 
of education characteristic of Protestantism, Judaism, and Catholic¬ 
ism in America, together with consideration of the typical programs 
and institutions developed. This careful study will be useful, it would 
seem, primarily in making accessible comparative representations of 

32 New York: Harper and Row, 1966. Pp. xv, 238. $2.75. 

83 New York: Center for Applied Research in Education, 1965. Pp. x, 118. 
$ 3 - 95 - 
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educational presuppositions and practices of the major faiths. In this 
sense it is highly informative. The monograph passes over such matters 
as sectarian educational goals and tactics, however, which appear to 
constitute important elements within religious and moral education 
in America today. 

Another volume ought to be noted as supplement to Taylor’s dis¬ 
cussion of Protestant educational ventures. Protestant Strategies in 
Education 84 by Professor Robert W. Lynn delineates attitudes toward 
education from the early nineteenth century until the present. Begin¬ 
ning with the pattern which paralleled Sunday school and public 
school and continuing through the educational proposals of the 
twentieth century, the study discusses present and future possibilities 
in the context of American culture generally. 

D. W. Biggs, III, and R. B. McQuigg have edited a volume which 
attempts to portray directly the complexity of the present schools 
situation. America’s Schools and Churches 85 is subtitled “Partners in 
Conflict.” The contributors to this volume were selected either as 
spokesmen for explicit positions which are in tension with each other, 
or as qualified discussants of problems or controversial issues. The 
articles in the series vary even more in subject and tone than those 
in most collections. There is no common topic or theme, apparently, 
except that the collection taken as a whole should represent the 
“conflict.” Accordingly the authors articulate very diverse viewpoints 
ranging from brief historical and legal surveys, through a “capsule 
account of six to eight weeks of torment in one contemporary Ameri¬ 
can city,” to theological perspectives on the problem supplemented 
with discussion of educational and even administrative issues. In the 
opinion of this reviewer we desperately need at the present time a 
sorting out of the many subissues present within the “schools issue.” 
Some are essentially administrative, others political and legal, still 
others religious, and some educational. It does not clarify the situa¬ 
tion, however, to lump these subissues together so that they appear to 
be essentially comparable. They may intersect each other; most prob¬ 
ably do not actually confront each other. In a figure, the schools 
issue is “three dimensional.” A book of this type, excellent as some 
of the contributions may be, does not give much perspective on the 

34 New York: Association Press, 1964. Pp. 96. $2.50. 

85 Bloomington, Indiana: Indiana University Press, 1965. Pp. xii, 291. $5.95. 
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whole issue—something that is badly needed. Even elementary group¬ 
ings of the contributions according to subject matter and concern 
would have assisted greatly. 

Educational Freedom and the Case for Government Aid to Stu¬ 
dents in Independent Schools 38 represents another sort of edited 
volume. D. D. McGarry and Leo Ward, C.S.C., are the jointly 
responsible editors. Whatever specific shortcomings there may be in 
terms of content, there is a formal unity of theme as well as common 
interest among the authors. These features endow the whole with a 
coherence missing from the Biggs and McQuigg volume. The collabo¬ 
rators on this volume represent different faiths, and certainly different 
viewpoints, but they are in agreement about the “case” elaborated in 
the subtitle. The twelve chapters range very widely, and include sur¬ 
veys of working arrangements in other nations where private schools 
are subsidized, as well as more formalistic and theological arguments. 
One chapter, replete with tables and a graph, proposes “a taxpayer’s 
savings plan” which would financially stabilize private schools 
through a modest pupil subsidy. At the same time it would, according 
to the author, significantly lower the tax burden of the consequently 
shrunken public system. There is delightful irony in the fact that 
the author of this article, who is district manager for a telephone 
company within “the system,” argues stridently against “government 
monopoly” of education as contrary to the “free exchange and self- 
determination ... at the heart of our free society.” 37 The effec¬ 
tiveness of the book as whole is lessened by the consistently perjorative 
construction placed upon “secularism” and associated conceptions, 
as well as a virtual obsession with the threat of totalitarianism. 

One of the topics discussed in the Biggs and McQuigg volume is 
the “shared” time or “dual enrollment” device. Anna F. Friedlander 
has written a study of this possibility which she entitled The Shared 
Time Strategy™ Mrs. Friedlander is at her best when dealing with 
immediate practices and concrete issues. She establishes that a range 
of experimentation with this device already exists, and that “hard” 
curriculum problems must be faced. Her treatment of the legal prob¬ 
lems involved with this pattern seems less adequate and certainly less 


36 Milwaukee: Bruce, 1966. Pp. ix, 226. $6.50. 

37 P. 123. 38 St. Louis: Concordia, 1966. Pp. ix, 89. $3.25. 
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informative. In general she portrays the shared time strategy as a 
compromise solution, but one which may prove to be viable in the 
unique American context. 

Two other volumes relate directly to the schools issue. These books 
look toward future possibilities with less attention to the hard issues 
of the present. They are also more philosophical and theological in 
cast, and constructive in intent. Professor Philip Phenix of Teachers 5 
College, Columbia, has published Education and the Worship of 
God™ The author is primarily concerned with the content of the 
curriculum and the origins of his own approach to the problem are 
primarily out of Protestant theology of recent decades. His thesis is 
that “the concerns of faith are chiefly manifest in the regular sub¬ 
jects of study and not solely or primarily in specifically religious 
studies or devotional exercises. 55 40 From this point of departure he 
moves into consideration of language, science, art, ethics, and history 
as subjects through which God may ultimately be perceived. Phenix’s 
indebtedness to Tillich 5 s formulations is immediately evident, so much 
so that much of what is conventionally understood as “religion 55 
ceases to be relevant. Thus education can be open to God while 
ignoring those religious issues which make our society plural in a 
peculiar manner. The difficulty is simply, of course, that this kind 
of formulation is less than satisfactory for any who take religious 
traditions at all seriously. In practical terms, Phenix proposes expan¬ 
sion of college study of religion, careful training of secondary school 
teachers, and attention to curriculum materials. These may be modest 
and realistic suggestions, but with reference to each point the same 
problem of the formulation reappears. Those who reject that formu¬ 
lation, for any number of different reasons, will not be aided sig¬ 
nificantly by this book. 

Professor Niels Nielson of Rice University is author of God in 
Education. 41 In it he argues that the American schools have “a new 
opportunity 55 created by a constellation of factors as diverse as the 
Jeffersonian legacy, American religious pluralism, and the Second 
Vatican Council. Individual chapters are devoted to comments upon 
these and other issues and problems. Unfortunately the treatment is 


39 Philadelphia: Westminster, 1966. Pp. 192. $4.50. 

40 P. 10. 41 New York: Sheed and Ward, 1966. Pp. viii, 245. $4-95- 
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essentially reportorial rather than interpretive, and consequently a 
reader is not necessarily led to new insights. If the book has a thesis 
it is that the distinction between “teaching religion” and “teaching 
about religion” can resolve present difficulties. That may be the case, 
but it is incumbent upon an author who adopts this position to ex¬ 
plain in what ways it meets or makes void the long-standing skepti¬ 
cism regarding this distinction. Those who reject the formula are not 
necessarily partisan or narrow-minded. One additional difficulty is 
that he identifies American religious pluralism in terms of Protestant¬ 
ism, Catholicism, and Judaism. In any fundamental sense, of course, 
there are various positions under each of these designations, as well 
as a number of positions for which these labels are inapplicable. In 
the opinion of this reviewer the book has essentially limited usefulness. 

Miscellaneous 

A final study may be briefly noted: Church Wealth and Business 
Income 42 by Martin A. Larson. This book has two parts. The first 
is concerned with tax-exempt real estate owned by churches. On the 
basis of studies of Buffalo, the District of Columbia, Baltimore, and 
Denver, the author offers an estimate of the total “visible religious 
property in the United States of America”; his figure is about 
$80,000,000,000. In Larson’s judgment, property of virtually the same 
value is probably classified as charitable even though owned by re¬ 
ligious organizations. Roman Catholic holdings are far greater, ab¬ 
solutely, than Protestant or Jewish properties according to the author. 
The second part of the book is concerned with the federal income 
tax and the immunities which are available to religious institutions. 
Larson suggests that churches of all traditions are implicated in the 
abuse of these immunities. He offers a platform of reforms to deal 
with these practices which have recently received increasing attention. 
Few will dispute the significance of church wealth in American 
society, and fewer yet will fail to recognize the corrupting aspects of 
tax immunities for business income of church bodies. It is unfortu¬ 
nate that this study is rigorously separationist in bias, and that some 
of the evidence adduced appears to have the status of hearsay or 
rumor. 


42 New York: Philosophical Library, 1965. Pp. xv, 120. $3.95. 
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Conclusion 

Although a review of the church-state literature in a given year 
brings together very diverse materials, it does underscore the com¬ 
plexity of the relationships between religion, law and society in the 
United States. This is a perspective missing from much of the litera¬ 
ture itself. It may be hoped that this Annual will contribute both to 
recognition of that factor and to discriminating analysis of these rela¬ 
tionships within our common life. 



The Year in Review, 

September, 1965—June, 1966 

Judicial Developments 

Public Aid for Religious Institutions 

With the activity of the United States Supreme Court in the field 
of church-state law during the past term limited to denying review 
in a few cases, the most controversial decisions of the review year 
emanated from the Maryland Court of Appeals. Putting aside for 
the moment its decisions upholding religious tax exemptions 1 and 
voiding criminal proceedings because jurors had been subjected to a 
religious oath, 2 that court rendered a brace of opinions relating to 
public aid for religiously affiliated colleges and hospitals that deserve 
the closest attention in terms of their potential impact. In the first 
case, Horace Mann League v . Board of Public Works, 3 the court 
partially reversed a lower court decision upholding the constitution¬ 
ality of state grants to church-related colleges for the purpose of 
constructing buildings to be used for secular purposes. Over the dis¬ 
sent of three judges, it was decided that three of the four recipient 
colleges involved in the litigation were sectarian to a degree which 
invalidated the grants to them under the establishment clause of the 
federal constitution. 

The funds in question were statutory matching grants totaling 

1 Murray v. Comptroller of the Treasury, 216 A.2d 897 (Md. 1966), cert . 
denied , 87 Sup. Ct. 36 (1966). 

2 Schowgurow v. State, 213 A.2d 475 (Md. 1965). 

3 220 A.2d 51 (Md. 1966). 
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$2,500,000 for the erection of a dormitory and classroom building at 
Hood College, an affiliate of the United Church of Christ, for a 
science wing and dining hall at Western Maryland, connected with 
the Methodist Church, and for science buildings at the College of 
Notre Dame and St. Joseph’s College, both Roman Catholic institu¬ 
tions. The lower court had ruled that the grants offended neither the 
state nor the federal constitution, 4 basing the latter ruling on a find¬ 
ing that there was no violation of the neutrality standard enunciated 
in the Schempp case, 5 which forbids governmental action having as 
either its purpose or primary effect the advancement or suppression 
of religion. 

The four judges in the majority on the Court of Appeals disagreed 
with the conclusiveness accorded the Schempp rule by the lower 
court. They suggested that it was not intended to be comprehensive 
of all factual situations because in Schempp the Supreme Court was 
faced with a practice that clearly violated the test enunciated; conse¬ 
quently it was unnecessary for the Supreme Court to consider what 
would be required in other hypothetical factual situations, particu¬ 
larly ones that involved a direct grant of public funds to church- 
related institutions. The court adverted to its review of Supreme 
Court establishment precedents in the Murray tax exemption case, 
which it had decided the previous month and to its conclusion 
therein that religious ends could only be incidentally benefited by 
government action if the secular purposes involved could not other¬ 
wise be reasonably achieved. The court then proceeded to determine 
whether the grants were having the effect of aiding religion by de¬ 
termining whether the recipient institutions were religious or sectar¬ 
ian in character for establishment purposes. Countering a suggestion 
by the appellees that every religious observance by an institution sec- 
tarianizes it, the court said that the effect of such practices would 
depend “upon a consideration of the observances themselves, and 
the mode, zeal, and frequency with which they are made”. The court 
“deliberately made no attempt to enunciate a hard, fast, and intrac- 

4 Horace Mann League v. Tawes, Equity No. 15850, Md. Cir. Ct., Anne 
Arundel County, Mar. 11, 1965. See 1965 Religion and The Public Order 
314-16. 

s School Dist. of Abington v. Schempp, 374 U.S. 203 (1963). See Kauper, 
Schempp and Sherbert: Studies in Neutrality and Accommodation, 1963 
Religion and The Public Order 3; also id. at 245-48. 
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table rule” defining what is sectarian, stating a preference “to decide 
each case upon the totality of its attendant circumstances.” 

The experts on both sides were cited as being in agreement that 
six factors could be significant in determining whether an educational 
institution was religious or sectarian: the stated purposes of the col¬ 
lege; the religious composition of the college’s administration, faculty, 
and student body, with particular emphasis on the degree of religious 
control over the governing board; the school’s relationship with re¬ 
ligious organizations and groups, including financial, legal, and other 
ties; the place of religion in the college’s program, including its mani¬ 
festation in the physical surroundings; the outcome of the college’s 
program, including accreditation of its graduates and activities of its 
alumni; and the work and image of the college in the community. 

Applying these factors to the colleges involved in the litigation, 
Hood College alone was found sufficiently free of sectarian influence 
to receive public funds without violation of the establishment clause. 
From the evidence it was found that Hood’s stated purposes in rela¬ 
tion to religion were not of a fervent nature but were largely historical, 
that they depended on its original founding as a religious school and 
that they had become diluted through the years. It was further found 
that the United Church of Christ exerted no control over and offered 
little financial assistance to the school, that religious observances 
were minimal and that there was no showing that the college was 
considered by the community to be religiously slanted. By contrast, 
Western Maryland and the two Catholic schools were found from 
the facts of their operation to impel the conclusion that the operative 
effect of the statutes if upheld would demonstrate a purpose to use 
the state’s coercive power to aid religion. In the case of Western 
Maryland, the court referred to findings that the stated purposes of 
the college clearly indicated “a considered resolution to promote re¬ 
ligious activities and exercises,” that Methodists dominated the Board 
of Trustees and the faculty, and that the charter required one-third 
of the Board to be Methodist ministers. No such special factors were 
cited in the portion of the opinion dealing with Notre Dame and 
St. Joseph’s. Instead, the court concluded: 

The facts relating to Notre Dame and St. Joseph speak for themselves. 
We think they clearly show that the operative effect of the Bills (if the 
grants are permitted to be made) demonstrates, in a legal and con¬ 
stitutional sense, a purpose to use the State’s coercive power to aid 
religion; that the grants, if made, would constitute a contribution by 
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the State of tax-raised funds to support institutions which teach the 
tenets and faith of a particular church; and that the taxes levied to 
raise the funds for the grants would be levied to help support religious 
activities and religious institutions. 6 

As to whether the aid to religion was a necessary incident to 
achieve the secular educational purposes involved, the court made 
two points in passing. First, it noted that no attempt was made by 
the appellees to establish this element of their case. Second, reference 
was made to an argument advanced by appellants that the secular 
purposes could be achieved by making the grants to nonsectarian 
educational institutions in the state. 

Having adopted the unusual pattern of treating the federal con¬ 
stitutional objections first, the court next turned to a consideration of 
the validity of the grants under the state constitution for the avowed 
purpose of correctly posturing the case for review by the Supreme 
Court. Three sections of the Maryland Declaration of Rights, the 
equivalents respectively of the due process, equal protection, and es¬ 
tablishment clauses of the federal constitution, were examined and 
found inapplicable. The court held that under Maryland law there is 
no state constitutional barrier to grants for religiously related educa¬ 
tional institutions so long as there is a public purpose to be effectuated 
at a level where the state has not attempted to provide universal edu¬ 
cational facilities for its citizens. 

The three dissenters took issue with the majority’s concern over 
the nature and extent of the religious affiliations of the recipient 
institutions untempered by considerations of the public benefit to be 
attained. Treating the case against the background of a rapidly in¬ 
creasing burden on educational facilities throughout the country, 
they argued that the aid to religion flowing from the grants would 
be “slight, vague and purely incidental.” Schempp was deemed highly 
significant because the dissenters saw in it an attempt by the Supreme 
Court to be definitive in the wake of substantial criticism of its earlier 
establishment clause decisions. Finally, the dissenters indicated that 
even under the necessary incident test proposed by the majority the 
grants were secular. 

There is no reasonable alternative to State aid to private institutions 
of higher learning. Theoretically, the State might enlarge State colleges 


6 sao A.2d at 69. 



[ 272 ] RELIGION AND THE PUBLIC ORDER 

enough to care for all actual and potential students or create new 
public colleges to do so. Tremendous sums would be required in either 
case and, what is more important, available physical facilities and 
faculty and administrative staffs could not be produced for years . 7 

The durability of the majority’s decision as a Maryland precedent 
is open to question. Included among the four judges supporting the 
majority view were two special judges sitting in the places of Judges 
Barnes and McWilliams, while the three dissenters were all regular 
members of the court. In a later case Judge Barnes indicated that he 
had grave doubts as to the correctness of the decision of the majority . 8 

Three weeks after the Horace Mann ruling the court decided unan¬ 
imously that state construction loans to religiously oriented hospitals 
did not violate the establishment clause . 9 The acts in question origi¬ 
nally established a fund of fifty million dollars to be loaned on 
application to voluntary, nonprofit hospitals. This was subsequently 
amended to create separate funds for religiously affiliated and non- 
affiliated hospitals to guard against the possibility that loans to the 
former might be declared unconstitutional. Although the challenged 
loans included funds approved for hospitals related to the Presby¬ 
terian and Episcopal faiths as well, the court considered the constitu¬ 
tionality of the action only as it related to the grant to a hospital 
under Catholic auspices, because it regarded the indirect aid to the 
order of nuns operating that institution as evident. It was concluded 
that the loan program was undertaken to promote the general welfare 
of society, that the promotion of religion was neither its primary 
purpose or effect, and that the State could not reasonably have 
attained the secular end by means which would not indirectly benefit 
religious interests. 

The benefit to the public being undisputed, the court considered 
the question of aid to religion in the perspective of the historical 
development and present role of sectarian hospitals. It regarded as 
“vitally significant” an agreement between the parties that the hospi¬ 
tals involved were to maintain a completely nonsectarian policy in 
the admission and treatment of patients and the hiring of personnel 
and that no attempt was to be made to promote a particular religious 

rid. at 81. 

* Truitt v. Board of Public Works, 221 A.2d 370, 393 (Md. 1966) (con- 
curring opinion). 

9 Truitt v. Board of Public Works, supra note 8. 
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belief or to influence the beliefs of the patients in any way. The 
secular aid to the patient was compared to the secular purpose of 
Sunday closing laws. The court accordingly concluded: 

The treatment given patients by church-affiliated hospitals may not 
always have been as disconnected with the promotion of religion as it 
is today, but, on the facts before us, the use of the hospitals as a con¬ 
duit for the treatment of Maryland patients is devoid of religious 
connotation . 10 

Chapels located on the hospital premises were regarded as fulfilling 
a primary function of therapeutic value to some of the patients. 
Evidence of the immediate need for the expansion of hospital facilities 
within the state, coupled with a conclusion from the record that there 
would be substantial delay and added expense if sectarian hospitals 
were excluded from a plan to provide them, satisfied the court that 
there was no reasonable secular alternative to the loan plan. This 
finding was reinforced by an expression of doubt that the secular end 
of the legislation could be attained by other means in view of the 
natural inclination of individuals in time of illness to go to institutions 
connected in some way with their church or religious community. 

An Ohio common pleas court refused to enjoin a county from 
carrying out the provisions of sale and lease back agreements whereby 
the county would build hospital units to be operated by contracting 
sectarian institutions . 11 The county had agreed that hospitals oper¬ 
ated under Catholic, Protestant, and Jewish auspices could convey 
part of their land to the county and that buildings and equipment 
would then be provided thereon by means of county funds. The lands 
and structures were to be returned to the hospitals under renewable 
fifty-year leases “for use as facilities of a general hospital.” It was 
further provided that the leases were terminable if the facilities were 
not administered, maintained, and operated as public general hospi¬ 
tals, admitting patients without regard to race, creed, or color. Among 
other objections, the plaintiff contended that the arrangements vio¬ 
lated the federal constitution and a section of the state constitution 
which prohibits the compulsion of any person “to attend, erect, or 
support any place of worship, or maintain any form of worship 
against his consent” and which also provides that “no preference 

10 Id. at 388. 

11 Lazarus v. Board of Comm’rs, 217 N.E.2d 883 (Ohio Com. PI. 1966). 
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shall be given, by law, to any religious society.” After dismissing the 
federal grounds summarily, the court went on to rule that the above 
section was not violated in any respect because, although the groups 
operating the hospital were admittedly sectarian, the units were 
limited to the functions of a typical, nonsectarian, county general 
hospital and sufficient sanctions had been provided for failure to 
comply with nondiscriminatory admission requirements. Thus, the 
court concluded that the money was to be used for the public pur¬ 
pose of caring for the sick and that the sectarian groups were to be 
mere conduits through which the money would flow to achieve 
that purpose. 

In response to a request from the governor, the Supreme Court 
of Delaware rendered an advisory opinion that the state constitution 
would be violated if free transportation were to be provided for pu¬ 
pils going to and from sectarian schools. 12 The opinion had been 
sought because the General Assembly had passed and submitted for 
the governor’s signature an act which would have required the Board 
of Education to transport nonpublic school pupils over established 
public school bus routes to and from the points nearest or most con¬ 
venient to the schools the pupils attended. Since the query was 
limited to whether the act would violate that section of the consti¬ 
tution which prohibits the expenditure of any educational funds “in 
aid of any sectarian, church or denominational school,” the court 
judicially noted that funds appropriated for educational purposes had 
previously been spent for bus transportation of public school pupils 
and assumed that any extension of this service to pupils of sectarian 
schools would require an additional appropriation of such funds. The 
court’s opinion relied principally on the 1934 Delaware Superior 
Court decision of State v. Brown , 18 which had held a similar act 
invalid as an aid to the school. In reaffirming the reasoning of the 
Brown case the court stated that transportation was not a mere inci¬ 
dent to parochial education, but “where needed, is as essential to the 
operation of a school as any other element.” It termed illogical any 
attempt to distinguish transportation from such elements as teachers, 
books, and school supplies. After noting that this conclusion appeared 
in accord with the majority rule in other jurisdictions, the court con- 


12 Opinion of the Justices, 216 A.2d 668 (Del. 1966). 

13 172 Atl. 835 (Del. Super. Ct. 1934). 
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sidered those decisions which had taken an opposite view based on 
the “child benefit” theory. Most of these cases were distinguished as 
not involving a comparable constitutional limitation that specifically 
prohibits aid to sectarian institutions. The court pointed out that 
under the provision in question even secondary or incidental aid to 
the school, implicit in the child benefit theory, is proscribed. Finally, 
it noted the adequacy of existing transportation arrangements and 
the absence of any special safety problem which would be solved by 
free transportation under the police power of the state. 

A New York judge of the Supreme Court ruled that a local school 
district could be compelled to provide transportation for children 
attending a parochial school outside the district even when a paro¬ 
chial school of the same religious denomination in the district would 
not admit the children because it was overcrowded. 14 Under the gov¬ 
erning provision of the Education Law the district was obliged to 
provide tr ans portation to the “nearest available parochial school.” 
The issue raised was whether the parochial school within the district 
was “available” when its overcrowding was caused by students who 
resided outside the school district. Contrary to rulings of the State 
Commissioner of Education, the court held that the overcrowding 
could not deprive school children of the transportation extended to 
them by law even though the cause of the overcrowding in effect 
required the local school board to shoulder a possibly inequitable 
financial burden. 

The authority of school officials to extend various public school 
services to parochial students continued to be questioned on both 
constitutional and statutory grounds. Lower courts in neighboring 
midwestem states arrived at contrary conclusions in applying the 
compulsory attendance statutes of their respective states. The Chi¬ 
cago Board of Education launched a five-year experimental program 
in 1965 permitting private school students who resided within the 
attendance area of the Kinzie High School and were eligible to at¬ 
tend that school to enroll therein on a part-time basis on application 
of their parents, provided that they fully complied at all times with 
the compulsory attendance laws. A complaint was filed to enjoin 
the maintenance of the program, the plaintiff contending that the 


w Martin v. Brienger, 267 N.Y.S.2d 15 (Sup. Ct. 1966), aff d. 272 N.Y.S.2d 
978 (App. Div. 1966). 
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scheme of the state compulsory attendance laws required full-time 
attendance at one school and that the program constituted an estab¬ 
lishment of religion. 

On appeal from a dismissal of the complaint with prejudice in the 
trial court, the Appellate Court found nothing in the compulsory at¬ 
tendance law to support the plaintiff’s arguments. 15 Viewing the ob¬ 
ject of the act as the education of children and not their education in 
any particular manner or place, it found shared time programs to be 
acceptable so long as the child receives a complete education. It cited 
a section of the School Code providing for state aid to part-time 
students from the common school funds as a further indication that 
the legislature did not intend to prohibit dual enrollment. To the 
constitutional objections the court answered that the “program ap¬ 
plies to all non-public educational institutions and not to any reli¬ 
gious group or groups, and offers its benefits to individual students 
on a purely voluntary basis upon application by the parents or legal 
guardians of those children.” Citing Fierce v. Society of Sisters , 18 
the experiment was characterized as merely an attempt by the Board 
to provide an option to parents for a better method of education. 

A Missouri trial court ruled that a Special School District for the 
education of handicapped children could not send teachers into 
nonpublic schools nor could it provide services for such children on a 
part-time basis in the public schools. 17 The District had commenced 
the practice of providing its services to children in Catholic and 
Lutheran schools in 1963, after an opinion by the attorney general 
that the District was required to provide its instruction at reasonable 
times and places to all eligible children without discrimination. A 
survey in the same year disclosed that there were more than 7,500 
eligible children attending parochial schools. Subsequently, the State 
Department of Education refused to reimburse the District for the 
costs of therapy extended to children not attending the public schools 
on a full time basis. The District then changed its procedures and 
began to provide instructions for the children only at certain public 
schools and only when the children were transported to these locations 
by their parents. In a suit by the local unit to compel reimbursement, 

15 Morton v. Board of Educ., 216 N.E.2d 305 (Ill. App. Gt. 1966). 

16 268 U.S. 510 (1925). 

17 Special District for the Education and Training of Handicapped Children 
v. Wheeler, Cause No. 22207, Mo. Cir. Ct., Cole County, Oct. 12, 1965. 
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the Cole County Circuit Court entered judgment for the defendant 
in a summary opinion without explaining its reasoning. Providing 
classes in the parochial schools was deemed to violate sections of the 
Missouri Constitution prohibiting aid to religion. Opening classes in 
the public schools to the parochial students was held to violate the 
compulsory attendance laws, apparently on the theory that they im¬ 
plicitly required full-time attendance at one school. 

The Supreme Court of South Dakota ruled that a statute expand¬ 
ing the membership provisions of a high-school interscholastic activi¬ 
ties association in a way that permitted parochial high schools to 
join was not an unconstitutional aid to a sectarian school. 18 The 
association, claiming to be a private organization, had been con¬ 
ceived and formed by public school superintendents and principals. 
Its bylaws specifically restricted membership to public high schools in 
South Dakota supported primarily by federal, state, or local taxes and 
other high schools approved by two-thirds of the members voting. 
Although the lower court had upheld the statute as a valid exercise 
of the police power, the supreme court disagreed and chose instead 
to rest its decision on the plenary power of the legislature to regulate 
and control the public schools. The court concluded that the statute 
expanding membership did not involve any “gift” or “appropria¬ 
tions” that would benefit the new members. It viewed the statute as 
doing no more than requiring all accredited high schools to be ad¬ 
mitted to an organization that controlled and in effect monopolized 
all high-school interscholastic activities. Although conceding that the 
admission of the parochial schools to the association would permit 
their students to utilize public school facilities while engaged in inter¬ 
scholastic contests, the court rejected the contention that this use 
would be an “aid” to sectarian schools in violation of the state con¬ 
stitution. It said that the constitution did not require that the athletes 
be prejudiced by virtue of their attendance at a parochial school 
when, in almost every instance, they would be eligible to attend and 
participate through the public schools. 

Religious Tax Exemptions 

In a case attacking religious tax exemptions under both state and 
federal constitutions, the Maryland Court of Appeals affirmed the 

is South Dakota High School Interscholastic Activities Ass’n. v. St. Mary’s 
Inter-Parochial High School, 141 N.W.2d 477 (S.D. 1966). 
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trial court’s ruling sustaining the validity of exempting “houses of 
worship” from the tax on real property. 19 The plaintiffs, including 
Madalyn Murray, were challenging the exemption of 78 million dol¬ 
lars worth of real estate belonging to religious organizations out of 
a total assessment basis of the city of Baltimore exceeding two billion 
dollars. The Comptroller of the Treasury for the State of Mary land 
and other public officials were joined as defendants and five religious 
bodies representing Jewish, Protestant, and Roman Catholic interests 
were permitted to intervene.. After holding that the plaintiffs had 
standing as taxpayers to question the validity of the exemption un¬ 
der both the state and federal constitutions because of the resulting 
increase in their taxes, the court first rejected the objections based 
on the state constitution. It held that the power of the legislature to 
grant full exemptions from taxation had long been recognized, pro¬ 
vided the exemptions were reasonable and for a public purpose. It 
noted the continuous existence of statutory exemption for religious 
property in the state since 1798 as proof that they were considered 
reasonable and for a public purpose. 

Turning to the contentions raised under the federal constitution, 
the court first found that the exemption did not violate rights of the 
appellants under the equal protection clause of the Fourteenth 
Amendment on the authority of repeated Supreme Court holdings 
that state exemptions of a class from taxation do not infringe the 
equal protection clause despite the incidence of the tax on other, dif¬ 
ferent classes. Several Supreme Court cases were cited for dicta 
implicitly recognizing the breadth of the state power in this regard, 
the most noteworthy reference being a quote that equal protection of 
the laws “was not intended to prevent a state from adjusting its 
system of taxation in all proper and reasonable ways. It may, if 
it chooses, exempt certain classes of property from any taxation at 
all, such as churches, libraries, and the property of charitable 
institutions. 55 20 

In dealing with the application of the establishment clause to the 
case, the court was met with a claim by the appellants that this pro¬ 
vision prohibits indirect subsidies to religious organizations by tax 
exemption as clearly as it would invalidate a direct tax for their sup- 

19 Murray v. Comptroller of the Treasury, 216 A.2d 897 (Md. 1966). See 
1965 Religion and The Public Order 324-27. 

20 Bell’s Gap R.R. Co. v. Pennsylvania, 134 U.S. 232, 237 (1890). 
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port. Two of the intervenors took the position that the taxation of 
the property of houses of worship would be unconstitutional under 
the free exercise clause; the remaining parties defendant merely urged 
that the tax exemption constituted a permissible accommodation of 
religion which the government might grant pursuant to a policy of 
neutrality toward religion. In deciding the question, the court first 
outlined broad principles found in Supreme Court opinions which it 
felt guided state action where religious interests were involved, con¬ 
cluding that state action to promote the general welfare of society is 
valid even though religious interests may be indirectly benefited, “but 
if a statute furthers both secular and religious ends, an examination 
of the means used is necessary to determine whether the state could 
reasonably have attained the secular end by means which did not 
further the promotion of religion.” 

It was readily conceded in the opinion that religious organizations 
benefited from the exemption as clearly as if they were to pay taxes 
and then receive back the amounts so paid as direct grants, and also 
that members of the public paid higher taxes as a consequence of the 
exemptions, but the conclusion that this represented support of religi¬ 
ous bodies was rejected: 

By granting the exemption to church properties, Maryland does not 
support all religions or any of them in the sense that the state espouses 
their acceptance or the acceptance of any of them by its citizens. The 
exemption goes, not only to all church owned properties, but to all 
properties owned by any organization which has definite views about 
religious beliefs. . . . The property of the Freethought Society, one of 
the appellants, an atheistic organization, would be entitled to the ex¬ 
emption if it asked for it. 21 

After citing the long history of the exemptions and their existence 
in every state and the District of Columbia, the court concluded that 
they could be sustained as secular measures for the general welfare, 
apart from or despite whatever incidental benefit might invariably 
be conferred on religious organizations. Such a secular purpose was 
to be found, the court reasoned, in the encouragement of the charita¬ 
ble activities in which churches engage. Furthermore, this purpose 
could not reasonably be attained without incidentally benefiting reli¬ 
gion as such because of the administrative difficulties inherent in any 


21 216 A.2d 906. 
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proposal to limit the exemption in proportion to the parts of church 
property devoted to charitable, secularly beneficial goals. The court 
also concluded that to deny the exemption entirely to churches when 
other organizations performing similar work were exempted would 
raise serious questions of unconstitutional discrimination. The conten¬ 
tion of some of the intervenors that denial of the exemption would 
offend the free exercise clause was alluded to as bearing on a legisla¬ 
tive determination that the risk of possibly infringing religious liberty 
should not be run, but the issue itself was left unanswered by the 
court. 

As a final secular reason for permitting the exemption, the court 
noted a number of instances in which private developers have donated 
land within their planned communities to churches as part of their 
efforts to attract purchasers. The court said that such attraction of 
religiously disposed persons to communities in order to increase the 
tax base was a valid secular purpose that could only be reasonably 
achieved by exempting houses of worship from the real estate tax. 

Several cases were decided involving the scope of tax exemptions 
and their application to particular kinds of property owned by reli¬ 
gious organizations. In Presbyterian Center v. Henson , the plaintiff 
sought a declaration that certain tax assessments and executions issued 
thereunder against its real property were invalid, claiming that the 
property was exempt under a provision of the Georgia Constitution 
and statutes pertaining to “all institutions of purely public charity.” 22 
The plaintiff held title to the property in trust for various agencies of 
the Presbyterian Church in the United States whose headquarters 
were located on the land, including the offices for the Church in the 
sixteen southeastern states, The Synod of Georgia, and the Atlanta 
Presbytery, as well as plaintiff’s own offices. The lower court granted 
summary judgment for the defendants and plaintiff appealed to the 
Supreme Court of Georgia, claiming that religious purposes are charit¬ 
able purposes and relying on the public charity institution exemption 
rather than others relating to property owned by religious groups. 
Tax exemptions for real property owned by churches were limited by 
the Georgia Constitution and statutes to places of worship and to 
church-owned single family residences from which no income was 
derived. In affirming the lower court’s decision, the supreme court 


146 S.E.ad 903, 904. (Ga. 1966). 
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noted that religious institutions are not considered charities for all 
purposes, that the word “charity” is given a narrow construction in 
tax exemption cases, and that the constitution and statutes specifi¬ 
cally enumerated the types of property belonging to religious institu¬ 
tions which were to be exempt from tax while the charitable exemp¬ 
tion was expressed generally. It concluded that the application of the 
rule of construction expressio unius est exclusio alterius required that 
tax exemption for property belonging to religious institutions be lim¬ 
ited to those enumerated in the law. 

The Appellate Court of Indiana has affirmed a trial court ruling 
that cabins built and occupied on church premises for temporary 
residential purposes during church conferences are entitled to exemp¬ 
tion under a statute removing from the ad valorem tax property 
“used and set apart for religious purposes by any institution . . . 
[provided it is] actually occupied by the institution using it for 
such purposes.” 23 The structures in question were rustic cabins erected 
on the grounds of a summer camp utilized by the church for religious 
instruction of children, evangelism, and meetings. Individuals had 
constructed the cabins after entering an agreement with the church 
to “lease” a plot of ground for the limited purpose of erecting a 
cottage to be occupied only while attending services and for a term 
“so long as they will and do conform fully with the rules and regula¬ 
tions of such use and occupancy” set by the church. The tax authori¬ 
ties contended that lands under lease could not qualify for exemp¬ 
tion because the cabins were neither exclusively occupied by the 
church nor used exclusively for church purposes. First the court held 
that, despite its terminology, the legal effect of the agreement was 
that of a license, not a lease, due to the limitations it imposed on the 
occupant. Next it ruled that the cabins were constructively occupied 
by the church through its members and this occupancy was limited to 
a religious purpose and use. It adverted to authorities in other juris¬ 
dictions that had recognized that personal living quarters used in 
connection with religious activities fell within statutory exemptions 
extended to property used “exclusively” for religious purposes. 

In Nebraska a Seventh Day Adventist parochial boarding school 
sought to obtain tax exemption for farmland owned and worked by 
the school, not on the ground that the land was used for religious 


23 State Bd. of Tax Comm’rs. v. Wright, 215 N.E.2d 57 (Ind. App. Gt. 1966). 
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purposes, but because it was devoted to educational ones. 24 Students 
who would not otherwise be able to attend the school worked on the 
dairy farm to defray their tuition and living expenses. The court held 
that although the farmland was not used for profit since all the in¬ 
come went to the school, it was not entitled to exemption because 
it was not being used for educational purposes. The court found that 
the school did not have a substantial educational program in agri¬ 
culture and only used the land for a weekly two-hour laboratory 
program. 

Although the court denied exempt status to the farmland, it granted 
such status to residences used by employees of the school in charge 
of farm operations. It appeared to do so, not because these employees 
sometimes entertained and counseled students in their homes, but 
because the dairy was of “primary importance” to the “academic 
program” of the school. It regarded these employees as properly 
classifiable with those in charge of the operation of the school cafe¬ 
teria and dormitories, whose residences were also granted exemption 
because of the importance of these activities to the school. 

In another case, the Superior Court of Pennsylvania upheld the 
determination of a lower court that certain homes owned by the Lan¬ 
caster Theological Seminary of the United Church of Christ and 
occupied rent free by seminary professors and their families qualified 
for exemption from local taxation as being property “necessary for 
the occupancy and enjoyment” of a “seminary and institution of 
learning” under a section of the General County Assessment Law. 25 
The appellant County Board of Assessment had contended that the 
homes, located some distance from the campus, were not necessary 
to further the educational objectives of the institution. Following 
established authority, the court answered that the word “necessary” 
was to be interpreted as embracing the idea of convenience and use¬ 
fulness for the purposes intended and concluded that the properties 
in dispute qualified for the exemption because they were often used 
to entertain and counsel students and to demonstrate the use of a 
home as both living quarters and administration office for a minister. 

The Arizona Court of Appeals has ruled that the terms of an agree- 

24 Nebraska Conf. Ass’n. of Seventh Day Adv. v. Board of Eq., 138 N.W.2d 
455 (Neb. 1966). 

25 Appeal of Lancaster Theological Seminary, 214 A.2d 285 (Pa. Super. Ct. 

1965). 
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ment to sell tax exempt property may determine whether it retains or 
loses that status in the period between the date of the agreement and 
the date the property is transferred. 26 The North Phoenix Baptist 
Church, in anticipation of moving to a new site, agreed to sell the 
site of the old church to a private development corporation, but it 
was stipulated that the church was to remain in possession until the 
new location was ready. Terms of the agreement included provisions 
that the church was to occupy the old property without paying rent 
and the purchaser was not obligated to pay interest on the unpaid 
balance of the purchase price. The county tax assessor claimed that 
under the agreement equitable title and the beneficial interest in the 
property passed to the purchaser who held it for profit and that it was 
therefore subject to taxation. Although acknowledging that this argu¬ 
ment would be valid in the case of the ordinary agreement for the 
sale of property, the court of appeals ruled that under the specific 
agreement in question the terms unequivocally showed that the church 
“intended to retain the status quo of the property. 95 It found that 
the property was to be used for exclusively religious purposes until the 
sales agreement was consummated by the church moving to its new 
location and that the property was not being used or held for profit 
by either the church or the purchaser. 

Religion in Public Institutions 

Relatively few cases were decided involving either free exercise or 
establishment claims in the operation of governmental institutions. 
The Supreme Court denied review to the Second Circuit decision in 
Stein v . Oshinsky , leaving stand a ruling that the local school authori¬ 
ties may, consistent with the free exercise clause, forbid the recital of 
student initiated prayers in the public schools. 27 

Whereas the Second Circuit in Stein v . Oshinsky upheld a ban on 
recitals of grace by school children before partaking cookies and 
milk, a federal district court in Illinois upheld a school practice of 
having children recite an offering of thanksgiving with their hands 
folded. 28 The kindergarten teacher, who originally had the students 

26 Maricopa County v. North Phoenix Baptist Church, 409 P.2d 577 (Ariz. 
Ct. App. 1966). 

27 348 F.2d 999 (2d Cir. 1965), cert . denied, 382 U.S. 957 (1966). 

28 DeSpain v. DeKalb County Community School Dist., 255 F. Supp. 655 

(N.D. Ill. 1966). 
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offer a brief prayer to God, dropped all references to the Deity after 
plaintiffs complained of the practice. Instead she had the children 
simply express gratitude for food, the birds, the flowers and “every¬ 
thing.” 29 In answer to the argument that the thanksgiving was di¬ 
rected to God and therefore was a prayer, the teacher claimed that 
the purpose of the practice was to inculcate good manners, gracious¬ 
ness, gratefulness, and an awareness of dependence on the milkman, 
the plumber, and similar trades people, to whom the thanksgiving 
was presumably directed. 

There was conflicting evidence as to whether the children adopted 
a devotional attitude during the exercises. The teacher alleged that 
she required the children to fold their hands so that they would not 
start eating before all were ready to do so and would not spill their 
milk nor drop their crackers. Several clergymen testified that the 
verses of thanksgiving served the function of being a prayer and one 
made the point that if one is a believer he is grateful only to God 
for everything. 

The trial judge, emphasizing the latitude to be given teachers con¬ 
cerning their methods of instruction, found that the recital of the 
verses was not a prayer or a religious exercise. He concluded that the 
paramount purpose of the teacher was to inculcate good manners in 
the student and to instill in him awareness of social interdependence, 
and that the means adopted did no more than express gratitude. 

An Ohio lower court invalidated a public school “released time” 
program because it found that secular and religious instruction were 
so commingled thereunder as to constitute the operation of parochial 
schools by the state in violation of the state and federal constitutions. 80 

The defendant school district operated four elementary schools, three 
of which were located on lands leased at a nominal rental from 
nearby Roman Catholic churches. At these three schools the student 
body was entirely Catholic and six out of twenty-five teachers were 
members of the Sisters of the Precious Blood. Furthermore, some of 
the teachers engaged by the public school authorities participated in 
the giving of religious instructions in the nearby churches during the 
midday released time period. There was no showing that any Catholic 
children attended the fourth school in the district and it conducted 

29 Id. at 656. 

30 Moore v. Board of Educ., 912 N.E.2d 833 (Ohio Com. PI. 1965). 
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no released time programs. The court found nothing intrinsically 
offensive to the federal constitution in the segregation of pupils by 
religion, distinguishing Brown v. Board of Education 31 in that it was 
based on the demonstrated adverse effects of racial segregation, and 
finding that the history of beneficial accomplishments in Catholic 
parochial schools compelled a contrary conclusion in the present 
case. The weight of authority was followed in sustaining the wearing 
of religious garb by teachers. However, when tested by the principles 
of Zorach 32 and McCollum ,* 3 the released time program was found 
to be state coercion of the practice of religion and an invalid use 
of the public schools to compel attendance at denominational classes. 
The suspiciously favorable leasing arrangements and the close prox¬ 
imity of the places of religious instruction to the public school class¬ 
rooms, the faculty recruitment policies of the school board that 
tended to obtain Roman Catholic teachers able and willing to give 
instruction in both religious and secular classes, the pupil placement 
policies that segregated the student body on religious lines and per¬ 
mitted the fusing of the secular and religious programs, and the fact 
that Roman Catholic students residing outside the school districts were 
permitted to enroll in the public schools located within their parish 
boundaries (the churches paying part of their tuition) were all cited 
in finding that the school board was using public funds to operate 
sectarian parochial schools that promoted religious instruction. 

Religious Rights of Individuals 

The increased activity in the Selective Service system generated by 
the situation in Southeast Asia quite naturally led to a considerable 
amount of litigation respecting the rights of various individuals to 
exemption from service. Surprisingly, however, the cases did not come 
within the scope of the Seeger decision. 34 

Within the framework of the Selective Service Act there are provi¬ 
sions for several types of exemptions. An individual may be exempted 
from combatant service but required to perform noncombatant mili¬ 
tary service, or he may be excused from military service entirely but 
required to devote two years to civilian work in the national interest; 

31 347 U. 5 . 483 (1954). 

32 Zorach v. Clauson, 343 U.S. 306 (1952). 

33 McCollum v. Board of Educ., 333 U.S. 203 (1948). 

34 United States v. Seeger, 380 U.S. 163 (1965). 
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conscientious objectors axe usually placed in the latter category. Only 
those who can qualify for a ministerial exemption are totally free 
from duties of any kind under the Act. The greatest number of cases 
during the survey period concerned Jehovah’s Witnesses claiming to 
be entitled to a ministerial classification. 

Ministerial status within the meaning of the Act does not turn 
solely on whether the registrant is a titular minister within his faith; 
this status is explicitly restricted to those persons who pursue religious 
work as a “regular and customary vocation.” This standard was 
applied in several prosecutions of Jehovah’s Witnesses for f ailin g to 
report for civilian work. A district court in Missouri upheld a local 
board’s determination that a Literature Servant of the Jehovah’s 
Witnesses did not qualify for the exemption. 8 * It found that the 
registrant had failed to make out a ptima facie case that his religious 
duties were of such an extensive nature as to qualify him as a “regular 
or duly ordained minister” as defined by the Act. The court con¬ 
sidered it crucial that none of the defendant’s evidence indicated how 
much time he devoted to carrying out his religious duties. In an 
opinion devoted largely to a study of the internal organization of the 
sect, the court concluded that although the Jehovah’s Witnesses 
maintain the doctrine that all of their members are ministers, they 
recognize the existence of different types of ministers wi thin the 
organization and expect the different types to devote a varying 
amount of time to religious work. Although emphasizing that it was 
not in evidence and therefore not considered in rendering the deci¬ 
sion, the court characterized as “most significant” a 1958 memoran¬ 
dum to the Director of the Selective Service System from the General 
Counsel for the sect to the effect that exemption was not expected 
for all members, but only for those who pursued the ministry as a 
vocation within the meaning of the Selective Service Act. 

A Pennsylvania court took a somewhat stringent view of the regular 
vocation requirement in finding an Accounts Servant (on the same 
level as the Literature Servant) who devoted more than one hundred 
hours a month to ministerial work not entitled to exemption. 86 The 
defendant’s evidence indicated that he spent from 15 to 20 hours 
per week working as a mechanic and the remainder of his time 
preaching. This was insufficient, said the court, reading the “regu l a r 

35 United States v. Stidham, 248 F. Supp. 822 (W.D. Mo. 1965). 

36 United States v. Kenstler, 250 F. Supp. 833 (W.D. Pa. 1966). 
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and customary vocation” requirement of the Act as intending “to 
exempt only a person devoting his entire working life during reason¬ 
able business hours to the ministry.” This, it declared, meant that a 
person should devote a 40-hour week, or at least 160 hours a month 
to the ministry. 

In another case the district court acquitted a defendant because 
the local board had improperly refused to reopen his classification 
after he presented information that he had left his secular employ¬ 
ment and was devoting more than two hundred hours per month to 
the ministry. 87 The board’s action had rested on the ground that 
the Jehovah’s Witnesses did not recognize defendant as a regular 
Pioneer, the rank accorded to full-time ministers by the sect, which 
expects them to spend more than one hundred hours each month in 
ministerial work. The court reasoned that since it would be improper 
to grant a ministerial exemption solely because the individual’s sect 
considered him a minister, it would be equally improper to deny it 
only because the sect did not so designate the registrant. 

Similarly, a defendant in West Virginia was acquitted because the 
court found that the board had acted without a basis in fact in re¬ 
fusing to reopen his classification when he presented information that 
he had quit his secular job and was devoting full time to the minis¬ 
try. 38 The defendant had originally been denied the exemption and 
classified as a conscientious objector because he had been working 40 
hours a week in a factory to support his family, although he claimed 
he spent an additional 115 hours per month on ministerial work. 
After receiving his classification, he quit his job and received an ap¬ 
pointment as a Vacation Pioneer, which he asserted was a pre¬ 
liminary step to a regular Pioneer appointment. In response to an 
argument by the government that the defendant had not demon¬ 
strated “sincerity,” the court answered that this was not a pertinent 
inquiry where the claim is for ministerial status. Unlike the con¬ 
scientious objector cases, the application for ministerial status hinged 
only on whether he was a “regular or duly ordained minister of 
religion” and bad faith was not seen as an issue. 

In other cases the action of the board in refusing ministerial classi¬ 
fication was upheld because the defendant had failed to present the 


37 United States v. Hestad, 248 F. Supp. 650 (W.D. Wis. 1965). 

38 United States v. Majher, 250 F. Supp. 106 (S.D. W.Va. 1966). 
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board with adequate evidence to make the determination, 39 or the 
evidence which he did present militated against his contention. 40 

The civil implications of a criminal conviction has infrequently 
occasioned litigation by conscientious objectors to assert or restore 
rights denied them because of draft violations. The California Su¬ 
preme Court, with three judges dissenting, ruled in Otsuka v. Hite 41 
that bona fide conscientious objectors convicted of violation of the 
Selective Service Act of 1940 could not be disenfranchised under a 
provision of the California Constitution denying the ballot to anyone 
convicted of an “infamous crime.” One of the individuals involved, a 
Quaker, had felt that his beliefs entitled him to be subjected only to 
civilian work and he had refused to report as ordered for noncom¬ 
batant military service. The other had been assigned to a civilian 
work camp by his draft board but left the camp when it appeared to 
him that he was contributing to an integral part of the war effort. 
Each had served a term in prison as a consequence of his action. 

The court held that the phrase “infamous crime” in the context 
of the voting disqualification provision must be limited in its applica¬ 
tion to those convicted of crimes involving a degree of moral turpi¬ 
tude inconsistent with the obedience to conscience which motivated 
these individuals. It stated that the only tenable purpose of the dis¬ 
qualification provision was to protect the purity of the ballot box 
against abuses by morally corrupt and dishonest voters. Two cases 
from other jurisdictions 42 in which convicted conscientious objectors 
had been denied the right to practice law were rejected as not per¬ 
suasive. The court noted that in the instant case the underlying con¬ 
duct was not at all seditious in character. It pointed to the New York 
decision of In re Koster 48 where a unanimous court of appeals held 
that the denial of an insurance broker’s license to a convicted con¬ 
scientious objector with sincerely held beliefs was arbitrary and ca¬ 
pricious because the conviction did not support a finding of the 
superintendent of insurance that the applicant for the license was 
“untrustworthy.” The court also adverted to the high respect given 

39 United States v. Petiach, 357 F.ad 171 (7th Cir. 1966); United States 
v. Carlson, 248 F. Supp. 1003 (W.D. Wis. 1965). 

40 United States v. Olkowski, 248 F. Supp. 660 (W.D. Wis. 1965). 

41 414 P.2d 412 (Cal. 1966). 

42 Application of Brooks, 355 P.ad 840 (Wash, i960) ; In re Pontarelli, 66 
N.E.2d 83 (Ill. 1946). 

43 148 N.E.ad 287 (N.V. 1958). 
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by American society to the religious and humanitarian ideals of the 
conscientious objector. 

The three dissenters disapproved of the broader implications of the 
decision. They would have upheld the voting registrar in refusing to 
register those persons convicted of any felony who had not been 
restored to their civil rights by an act of executive clemency. They 
warned that the court was imposing a duty on the voting registrar 
to examine the moral qualities of conduct supporting a conviction 
without providing a meaningful standard for his guidance. 

With mixed success Black Muslim inmates continue to assert that 
prison regulations unduly restrict their freedom of religion. Invariably 
their claims are countered with the defense that institutional security 
is threatened by the very nature of their teachings and practices. 

A Kansas district court rejected the claim of a Black Muslim in¬ 
mate of Leavenworth Penitentiary that his rights were violated by 
restrictions placed upon himself and other Muslim inmates by the 
warden. 44 For the purpose of the proceeding, it was agreed that the 
Nation of Islam was a religion and that the plaintiff was a member of 
it. The defendant warden admitted that both he and his predecessor 
refused to permit Muslim inmates to meet together as such or permit 
their ministers to enter the prison to preach to them. It was also 
admitted that they restricted the right of individual Muslims to have 
“spiritual consultation 5 ’ with their ministers, and that there was no 
minister of the Nation of Islam on the staff of the institution even 
though Roman Catholic and Protestant chaplains were provided. The 
evidence established that Black Muslim meetings had preceded the 
riots at Lorton Reformatory, that hate for white people was an inte¬ 
gral part of the Muslim teachings, and that Muslim inmates tend to 
form themselves into disciplined groups. An incident at Leavenworth 
was recited in which one member was observed instructing others in 
judo and karate. When this individual was segregated following a 
hearing before the prison disciplinary board, a group of fellow Mus¬ 
lims demanded that they be confined with him. In his experience at 
other institutions the warden had personally observed instances of 
mass disobedience of the orders of custodial officers by Black Mus¬ 
lim inmates. Noting that Leavenworth was a maximum security fed¬ 
eral prison, the court concluded that under the circumstances the 


44 Jones v. Willingham, 248 F. Supp. 791 (D. Kan. 1965). 
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warden was not only justified in imposing the restrictions he did, but 
it was his duty to do so. 

The protracted litigation in New York to relieve Black Muslim 
inmates from alleged discriminatory treatment denying them the 
right to practice their religion has seen developments in both state 
and federal courts. From its beginning as an action filed in the federal 
district court, the dispute has followed two courses. The district court 
dismissed the action on grounds that the question of balancing the 
religious rights against the right of the state to maintain prison dis¬ 
cipline should properly be determined in the state court. On appeal 
the Second Circuit Court of Appeals agreed but ordered the district 
court to retain jurisdiction pending action by the state authorities. 45 
Proceedings were then commenced in the state court which resulted 
in an order to the commissioner of corrections directing him to pre¬ 
pare rules and regulations which would permit the plaintiffs to prac¬ 
tice their faith, with the court mentioning certain guidelines to be 
followed. 46 The existing regulations that had been found inadequate 
by the court included restriction of visits by clergymen to those of an 
“approved” faith and limited the right of a prisoner to be visited by 
a clergyman only if he was a member of the clergyman’s faith at the 
time of his commitment. The court rejected such regulations as 
being “so broad as to permit the exclusion of all Muslim inmates from 
the exercise of every religious service.” 

In the latest state court development, this order was reversed by 
the Appellate Division of the Supreme Court. 47 The case was re¬ 
manded for a hearing on whether the existing rules were in fact too 
restrictive in light of the needs for prison discipline. Only after such a 
hearing, and on the basis of the facts therein presented, would it be 
proper for the trial court to issue an order directing the formulation 
of new rules. The suspended proceeding in the federal court was then 
reactivated. With a hint of impatience the district court remarked 
that no progress had been made since the action was initiated more 
than two years previously and it thereupon ordered the New York 
Commissioner of Correction to file within thirty days rules and regu¬ 
lations addressed to the religious activities of Black Muslims in state 

45 Sostre v. McGinnis, 334 F.2d 906 (2d Cir.), cert, denied , 379 U.S. 892 
(1964). 

46 Bryant v. Wilkins, 258 N.Y.S.2d 455 (Sup. Gt. 1965). 

47 265 N.Y.S.2d 995 (App. Div. 1965). 
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prisons. 48 Referring to the existing regulations, the court said that in 
practice they were a vehicle for the suppression of the Black Muslim 
religion. In response to the argument for the defendant that the very 
nature of the Muslim faith precluded the adoption of rules and regu¬ 
lations addressed to its practice in the state prison system, the court 
said that such rules should be tailored with specificity to each and 
every practice of the Black Muslim religion and should detail the 
limitations which may be required to maintain prison discipline. It 
said that the “rules should fully recognize those rights which normally 
attend the belief in and practice of a religion in the state prison 
system.” The court then suggested that the pending hearing in the 
state court might be used as the vehicle for testing the reasonableness 
of the new regulations, but it cautioned that jurisdiction would be 
retained by the federal court to permit further relief if it became 
necessary. 

Two cases involving different aspects of grand jury proceedings 
illustrated how public necessity may influence the right of an in¬ 
dividual to act according to his religious convictions. In State v. 
Everly 49 the Supreme Court of Appeals of West Virginia overturned 
the contempt conviction of a Jehovah’s Witness minister who refused 
to serve on a county grand jury because of his personal conscientious 
objections to taking part in the carrying on of any worldly govern¬ 
ment. The defendant made it clear that he did not recommend to 
any of his congregation that they not serve on a jury, as he believed 
it was a matter for individual decision, but he felt that he personally 
had no authority to judge or decide outside his own congregation. 
The court noted that a state has the power to require jury service to 
protect the means of legal redress for its citizens and that religious 
beliefs would not be a sufficient excuse to escape jury service if they 
were to become so prevalent as to threaten the existence of the system. 
After reviewing the few cases in point, particularly the Minnesota 
decision of In re Jenison , 50 the court concluded that modem con¬ 
siderations of religious freedom supported the defendant’s refusal to 
serve because there was no indication that the peace and safety of 
the state would be affected by his refusal and no showing that an 
adequate number of jurors could not be otherwise obtained. 

48 SaMarion v. McGinnis, 253 F. Supp. 738 (W.D. N.Y. 1966). 

49 146 S.E.2d 705 (W. Va 1966). 

50 125 N.W. 3d 588 (Minn. 1963). 
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In contrast to this decision, a New York trial court has ruled that 
an individual may not refuse to testify before a grand jury on grounds 
that such testimony might incriminate and harm a coreligionist and 
that by so testifying she would be acting contrary to sincerely held 
religious beliefs. 51 The grand jury was conducting an inquiry into 
the use of narcotics by a group in the practice of their religion. In 
refusing to relieve the defendant from the consequences of a con¬ 
viction for criminal contempt, the court assumed for purposes of the 
decision that the defendant was sincere and that a basic tenet of her 
religion was an absolute injunction against harming another adher¬ 
ent to her faith. Nevertheless it held that her freedom to act in 
accordance with her belief was limited by the need for society to 
enforce its laws and prosecute the violators of them. A contention on 
behalf of the defendant that in each instance there should be a 
determination of the seriousness of the crime and the necessity for 
the testimony of the particular witness was rejected. 

In another case mixing narcotics with religion, the conviction of a 
North Carolina man for illegal possession of drugs was upheld against 
his claim that the First Amendment assured him the right to possess 
a substance which is a necessary part of his religion. 52 Claiming to 
be a “Peyotist with Buddhist leanings” and a member of the Neo- 
American Church, the defendant insisted that the use of peyote was 
the central event of the religious ceremonies of his sect and the use 
of marijuana was deemed advisable in the practice of his beliefs. 
Expressing some doubt as to the validity of the defendant’s claim 
that he used drugs only in connection with the practice of his religion, 
the state supreme court ruled that even if he were sincere the First 
Amendment could not protect him. Citing authorities that support 
the right of the state to impose reasonable civil requirements in the 
interest of public welfare regardless of their effect in limiting religious 
practices, the court concluded that the possession of a drug which 
would produce serious hallucinatory symptoms was not protected 
by the constitution. 

In a per curiam decision, the New Jersey Supreme Court adopted 
the opinion of the commissioner of education in upholding his deci¬ 
sion to reinstate in the public schools five children who had been 

51 People v. Woodruff, 270 N.Y.S.2d 838 (Sup. Ct. 1966). 

52 State v. Bullard, 148 S.E.2d 565 (N.G. 1966). 
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excluded for refusing to pledge allegiance to the flag. 63 The children 
were acting in accordance with instructions from their parents that 
pledging allegiance was contrary to their beliefs as Black Muslims. 
The appellant city board of education sought to establish that the 
beliefs of the Black Muslims were politically rather than religiously 
motivated, but the commissioner found it unnecessary to rule on 
the question. He pointed out that the statute requiring the exercise 
exempted individuals having “conscientious scruples/’ a phrase which 
was added to the statute by amendment in the year following the 
decision in West Virginia Board of Education v. Barnette** Attach¬ 
ing special significance to the choice of the word “conscientious” 
rather than “religious,” he concluded that the amendment was in¬ 
tended to encompass the broad range of protection extended by the 
First Amendment to the realm of the spirit and the intellect, as indi¬ 
cated in the Barnette opinion. Political and religious ideologies may 
be inextricably fused, the commissioner ruled, but unless the dictates 
of conscience operate so as to present a clear and present danger 
to the peace, welfare, and security of the people, they cannot be 
infringed. 

Opposition to approved medical treatments founded on religious 
principles has been a steady source of litigation. The Supreme Court 
denied certiorari in two such cases in the past term, one raising 
individual and the other parental rights. Left standing in the first 
case was a decision 65 that the recovery of a patient given a blood 
transfusion contrary to his wishes rendered moot the question of 
whether the district court had violated the individual’s freedom of 
religion in ordering the transfusion. Denial of review in the second 
case left undisturbed a ruling of the Arkansas Supreme Court 56 that 
state authorities could properly take children from the custody of 
their parents for the purpose of having them vaccinated as a pre¬ 
requisite to their school attendance, notwithstanding the claim of the 
parents that this violated their parental and religious rights. 

53 Holden v. Board of Educ., 216 A.2d 387 (N.J. 1966); for a brief summary 
of the Commissioner’s opinion see 1964 Religion and The Public Order 
257 - 58 . 

54 319 U.S. 624 (1943). 

55 United States v. George, 239 F, Supp. 752 (D. Conn. 1965) cert , denied, 
382 U.S. 1010 (1966). 

56 Mannis v. State, 398 S.W.2d 206 (Ark.), cert, denied, 384 U.S. 972 
(1966). 
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Acting on the application of her husband for mandatory injunctive 
relief, a New York Supreme Court judge authorized a hospital to 
administer such transfusions as would be necessary in the opinion of 
physicians to save the life of a patient suffering from postoperative 
bleeding despite her objection to such procedures because they would 
violate her beliefs as a Jehovah’s Witness. 57 In a brief opinion bereft 
of legal authority but clearly reflecting the emotional strains which 
affect a jurist when faced with a life or death situation of such 
immediacy, the judge explained that he acted on a conviction that 
the patient herself did not object to receiving the treatment but 
that she would not direct its use. 

The New Jersey case of Kolbeck v. Kramer 58 made a brief re¬ 
appearance in the courts of that state, with the Supreme Court 
affirming the decision of the trial court that the plaintiff student’s 
objections to vaccination were founded on religious grounds within 
the meaning of a policy-based exemption from a vaccination admis¬ 
sion requirement to Rutgers University. 

The Minnesota Supreme Court reversed a murder conviction be¬ 
cause it found prejudicial error had been committed when the prose¬ 
cutor was allowed in closing argument to make statements suggesting 
that the defendant should be held to a higher standard of conduct 
than others because he was a minister’s son and ridiculing the plea 
of insanity as one not recognized under God’s law. 69 The argument 
was termed “an unwarranted and improper appeal to religious prej¬ 
udice” requiring a new trial. 

Religious Oaths for Public Office 

The Maryland Court of Appeals caused a temporary flurry of 
excitement when it decided that Article 36 of the Maryland Declara¬ 
tion of Rights, requiring an oath professing belief in the existence of 
God as a qualification for jurors, was unconstitutional. 60 In revers¬ 
ing the conviction of a Buddhist who had raised timely objections to 
the composition of both the grand jury which indicted him and the 

57 Powell v. Columbia Presbyterian Medical Center, 267 N.Y.S.2d 450 (Sup. 

Gt. 1965). 

58 202 A.2d 889 (N.J. Super. Ct. 1964), afi’d , 214 A.2d 408 (N.J. 1965). 
See 1964 Religion and The Public Order 217-18. 

59 State v. Wangberg, 136 N.W.2d 853 (Minn. 1965). 

60 Schowgurow v. State, 213 A.2d 475 (Md. 1965). 
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petit jury which tried him, the court rested its decision solely on 
Torcaso v. Watkins , 61 in which the United States Supreme Court 
four years previously had invalidated a similar Maryland oath re¬ 
quirement with regard to holders of public office. The court reasoned 
that if a notary public could not constitutionally be required to 
demonstrate his belief in God as a condition to taking office, then it 
followed inevitably that the requirement was invalid as to jurors 
“whose responsibilities to the public and to the persons with whom 
they deal are far greater.” Unlike the racial discrimination cases 
where exclusion from the jury usually arises because of biased ad¬ 
ministrative selection despite an apparently impartial law, the court 
felt that there was no need for proof that members of the defendant’s 
faith, available and qualified for jury service, had in fact been ex¬ 
cluded because the discriminatory factor was written into the law 
itself. 

The court went on to decide that generally its ruling was not to be 
applied retroactively except as to cases which had not become final 
prior to the rendition of the opinion, but it reserved decision as to 
whether a person not an unbeliever could raise the objection. This 
question was shortly resolved in the affirmative in the case of State v. 
Madison 62 when the court ruled that a member of the Apostolic 
faith who himself believed in a Supreme Being was entitled to have 
his indictment dismissed because it had been rendered by a grand 
jury whose members admittedly were required to show their belief 
in the existence of God. The court reasoned that although Torcaso 
and Schowgurow had been based on the establishment clause of the 
First Amendment as applied to the states through the Fourteenth 
Amendment, Madison’s right after these decisions was based on con¬ 
siderations of due process and equal protection, as well as the “law 
of the land” provision of the Maryland Declaration of Rights. Due 
process applied, argued the court, because every man has the consti¬ 
tutional right to be tried in accordance with the law, and it was now 
clearly unlawful to require a religious oath of jurors. Equal protec¬ 
tion was deemed applicable in order to extend the same treatment to 
believers as was now given to nonbelievers, who could have their 
indictments dismissed because of the unlawful religious oath. Two 

91367 U.S. 488 (1961). 

82 2x3 A.2d 880 (Md. 1965). 
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dissenters argued that the defendant, not being a member of the 
excluded class, should have been required to prove prejudice result¬ 
ing from the exclusion, as had been done in the racial discrimina¬ 
tion cases. 

Immediately following these decisions the Maryland state and fed¬ 
eral district courts were inundated with a series of appeals and peti¬ 
tions. 63 Most were disposed of on grounds that the convictions had 
become final before Schowgurow. In one case it was ruled that the 
defendant had intelligently waived his rights to challenge his indict¬ 
ment after the effect of the principal decision was fully explained to 
him before trial. 64 In one federal case, a district court judge expressed 
doubts that the federal constitution required the reversal of a con¬ 
viction because of the exclusion of nonbelievers unless there was a 
showing of prejudice or a plain likelihood from the facts of the case 
that prejudice might result, as in the rare case involving some religious 
issue or overtones. 65 However, it was found unnecessary to rule on 
the point, since Schowgurow and Madison had been placed in part 
on state grounds, namely the law of the land provision of the Maryland 
Declaration of Rights. In any event the court denied petitioner a 
writ of habeas corpus because his conviction had become final prior 
to the Schowgurow decision. This federal court rejected the argument 
that the Maryland Court of Appeals was violating the due process 
and equal protection clauses by refusing to apply the ruling of the 
Schowgurow case retroactively. It found good reason for prospective 
application of the rule. It likened the situation to that arising after 
the Mapp decision, which adopted the rule prohibiting the use by 
the state of evidence that had been seized in violation of the Fourth 
Amendment. That rule was not applied retroactively. As with the in¬ 
troduction of illegally seized evidence, the Maryland court concluded 
that the improper selection of the juries did not create such a risk of 
an unfair trial as to justify the disruption and difficulties that would 
be involved in reopening old convictions. 

In two other cases the same judge refused to grant petitions for 
habeas corpus sought by prisoners under sentence of death whose 

63 Eg. Husk v. Warden, 214 A.2d 139 (Md. 1965); Hamm v. Warden, 214 
A.2d 141 (Md. 1965); cf. Hays v. State, 214 A.2d 573 (Md. 1965). 

64 Smith v. State, 214 A.2d 563 (Md. 1965). 

65 Smith v. Brough, 248 F. Supp. 435 (D. Md. 1965). 
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convictions were final . 06 In one of these cases, Ralph v . Brough, the 
defendant also challenged his conviction because the panel of judges 
which tried him, sitting as triers of fact, had been required to declare 
their belief in the existence of God as part of their oath of office. 
The court ruled that although Torcaso supported the right of a judge 
to refuse to take a religious oath and to obtain his commission by an 
action of mandamus, it did not require a holding that judges who did 
take the oath were not legal and constitutional judges. 

Another federal court petition by a prisoner whose case had be¬ 
come final before Schowgurow was based in part on the claim that 
the petitioner’s conviction was illegal because the witnesses had been 
required to declare their belief in God. The court denied relief, con¬ 
sidering the objection satisfactorily answered by a reference to a sec¬ 
tion of the state constitution offering the witness the alternative of 
an affirmation . 67 

In Schiller v. Lefkowitz 68 the Maryland court was faced with 
deciding the application of Schowgurow and Madison to civil cases. 
The appellant had brought suit for personal injuries suffered in an 
automobile accident and was in the process of appealing an adverse 
jury verdict when Schowgurow was handed down. In sustaining the 
verdict the court ruled that there could be no doubt after Schowgurow 
that any jury subjected to the oath requirement would be illegally 
constituted and could be successfully challenged, whether the case 
was civil or criminal. But it was further held that significant differ¬ 
ences in the considerations of fairness applicable to the two types of 
proceedings persuaded the court to deny retroactive application of the 
principle entirely in civil cases unless actual prejudice could be 
shown. The mere danger of abuse was sufficient cause to permit a 
limited retroactivity in criminal trials, the court reasoned, because 
protection of the rights of the individual consistent with the presump¬ 
tion of innocence requires that the scales of justice be tipped in his 
favor. By comparison, civil litigants stand on an equal footing and to 
award a new trial to one on the basis of the possibility of unproved 
prejudice would be unjust in causing the other to be put to the 
additional expense and uncertainties of a new trial. 

66 Ralph v. Brough, 248 F. Supp. 334 (D. Md. 1965); Brown v. Brough, 
248 F. Supp. 342 (D. Md. 1965). 

67 Jackson v. Garrity, 250 F. Supp. 1 (D. Md. 1966). 

68 219 A.2d 378 (Md. 1966). 
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Domestic Relations 

The recurring dispute between the state of Arkansas and religious 
groups conscientiously opposed to vaccination entered a new phase 
when one such church attempted to organize and conduct a paro¬ 
chial school without requiring vaccination as a condition of admission 
or attendance. A petition was filed in the probate court contending 
that one child enrolled in the school was neglected by virtue of the 
fact that he was not attending an accredited school and also because 
his parents refused to have him immunized against smallpox. The 
petition requested that a temporary guardian be appointed for the 
purpose of authorizing the vaccination and enrolling the child in an 
accredited school. The school had been organized by the church af¬ 
ter the boy named in the petition and other children had been 
refused admittance to the public schools because they had not been 
vaccinated. 

The parents and child appealed from an order appointing a tem¬ 
porary guardian on the grounds that the requirement violated their 
religious beliefs and further that it was not applicable to parochial 
school students. The Supreme Court of Arkansas affirmed, referring 
to its prior decisions for authority that the refusal to permit vaccina¬ 
tion of a child even on religious grounds is sufficient evidence upon 
which to base a finding of neglect . 60 It further ruled that although 
the state health regulation applied in terms only to children attending 
a “public or private school,” a parochial school fell within the mean¬ 
ing of the regulation since it is managed and supported by a private 
organization. 

Although there has been a decided trend in recent years against 
making the religious factor determinative in a custody or adoption 
case, a difference of religion between the parties or a question of 
religious training will still be given weight in reaching a determina¬ 
tion of the best interests of the child. The St. Louis Court of Appeals 
decided two such cases during the survey period. In the first it af¬ 
firmed the decision of a lower court to modify the provisions of a 
divorce decree and give custody to the father instead of the mother, 
with whom the children had been living since the divorce . 70 The 


69 Mannis v. State, 398 S.W.ad 206 (Ark.), cert . denied, 384 U.S. 972 
(1966). 

70 Hoffmann v. Hoffmann, 395 S.W.2d 277 (Mo. Gt. App. 1965). 
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court cited evidence showing that the mother had been living a ques¬ 
tionable moral life and that the children had had no religious train¬ 
ing in the five years since the divorce, although they had attended 
church regularly prior thereto. 

The second case involved a petition for temporary custody of an 
illegitimate child. Although the denial of the petition was primarily 
based on a finding of the lower court that the petitioners lacked the 
intellectual ability that might be found in other prospective adoptive 
homes, evidence was also cited that one of the petitioners seldom 
attended church. In its affirmance , 71 the court of appeals noted that 
regular church attendance is a factor favorable to an applicant, as¬ 
serting that the “child should have the right to have adoptive parents 
or custodians who can provide the necessary religious training and 
the trial court has the duty to have a regard for the spiritual welfare 
of the child.” 

In Texas, an intermediate court reversed a jury determination 
granting a man a divorce on grounds of cruel treatment and custody 
of the couple’s children because of his wife’s religious activities . 72 
The court said that her absence from the home with the children for 
religious services on Friday evening and all day Sunday could not 
support the verdict where it was not shown to result in a serious neg¬ 
lect of her marital or parental responsibilities. 

An Ohio court of common pleas judge held that where a husband’s 
religious views and interests create an intolerable domestic situation, 
they can provide grounds for divorce regardless of their source . 78 A 
divorce was granted where a husband’s continual efforts at prose- 
lytization on behalf of the Jehovah’s Witnesses by incessant preaching 
had alienated the married couple’s friends, including his own rela¬ 
tives, and made life for the wife and children “unbearable” at home. 
The court specially noted the testimony of a witness for the defend¬ 
ant, a coreligionist who said that by continually talking to persons 
opposed to their beliefs Jehovah’s Witnesses would eventually “wear 
them down to the point where they would appreciate the things that 
were being spoken of.” 

71 In re Neusche, 398 S.W.2d 453 (Mo. Gt. App. 1965). 

72 Milam v. Milam, 393 S.W.2d 415 (Tex. Cir. App. 1965). 

7S Hoppes v. Hoppes, 214 N.E.2d 860 (Ohio 1964) (This case appeared in 
the regional reporter during the period surveyed with the notation that it had 
been affirmed by the Ohio Court of Appeals on Feb. 10, 1965.) 
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T estamentary Dispositions 

The scope and application of mortmain statutes were before the 
courts of three jurisdictions during the survey period. Designed to 
prevent the accumulation of property in the hands of churches as the 
inevitable result of the aged and infirm being inclined to make such 
transfers in the effort to achieve spiritual security, the statutes classi¬ 
cally have invalidated certain testamentary dispositions. A typical 
statute voiding any bequest to a religious sect, order, or denomination 
unless the will was executed more than one month prior to the death 
of the testator was held by the Circuit Court of Appeals for the Dis¬ 
trict of Columbia to nullify a gift to a semicloistered order of Roman 
Catholic nuns . 74 The court acknowledged that the decedent had 
aided the society over a long period of years in the performance of 
charitable works, but refused to read into the statute an exception to 
permit a bequest if the funds were to be available for use for applica¬ 
tion to charitable rather than strictly religious purposes. Applying the 
statute literally, the gift was voided on findings of the group’s reli¬ 
gious affiliation and its tax exempt status as a religious organization. 

The Iowa statute, without restriction as to the date of the will, 
permits certain persons who would have succeeded to a portion of 
an estate had the testator died intestate to challenge and claim their 
share of that portion of a religious bequest that exceeds one-fourth 
of the net estate. The state supreme court found that in view of the 
testator’s habits, customs, and interests, a bequest to the testator’s 
son “to be distributed by him in such sums and to such Christian 
organizations as he may find and believe to be worthy in their work 
of advancing the cause of Christianity” was intended to create a trust 
for the advancement of the Christian religion rather than an outright 
gift to the son accompanied by a statement of how the testator wished 
the son to use the money . 75 Accordingly, an apparently estranged 
adopted daughter, who was to receive a nominal legacy under the 
will, was permitted to obtain her intestate share of the sizable bequest 
for religious purposes, which had been intended to take up the bulk 
of the testator’s estate. 

An appellate court in Louisiana ruled that a statute voiding both 
inter vivos and causa mortis gifts to ministers of religion made dur- 

74 Mclnemey v. District of Columbia, 355 F.2d 838 (D.C. Cir. 1965). 

75 In re Will of Farber, 141 N.W.2d 554 (Iowa 1966). 
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ing a sickness of which the donor dies would not be applied where 
the only sickness involved was a degenerative infirmity typical of old 
age and there was no evidence of undue influence or substantial 
weakening of mental capabilities . 76 The decedent had made several 
gifts to a minister attending her in his professional capacity and had 
executed the will naming him a beneficiary some eleven months be¬ 
fore she died of a heart attack. For some two years prior to her death 
she had been under medical treatment for arteriosclerosis, which ulti¬ 
mately led to the fatal attack. Although conceding that it may have 
been the intent of the legislature that the statute be mandatory and 
that undue influence be conclusively presumed, the court found that 
it had never been construed in this manner. It rejected as not war¬ 
ranted the theory of the plaintiff that once a person was diagnosed 
as having hardening of the arteries, any later gift to a minister would 
be prohibited if the donor subsequently died as a result of the 
arteriosclerosis. 

Sunday Closing Laws 

Challenges to the general legality of Sunday closing laws seem to 
have abated, but charges of discriminatory classification or enforce¬ 
ment continue to appear on the dockets. Petitioners in two cases 
failed in attempts to obtain a Supreme Court review of their con¬ 
victions for violating the laws . 77 

A Vermont case involved a statute which contained an exception 
permitting the sale of “locally made products.” 78 The defendant 
was charged with selling on Sunday a nightgown manufactured out¬ 
side the state. The question of whether the statute was unconstitu¬ 
tional because it imposed an undue burden on interstate commerce 
by reason of the local exception was certified to the Vermont Supreme 
Court. The court said: “Whether or not so intended by the Legisla¬ 
ture, the result is a protection of local manufacture against lawful 
competition from other states for one day out of every seven.” The 
exception was ruled of no force and effect as being in conflict with 
the commerce clause, necessitating the dismissal of the criminal ac¬ 
tion against the defendant. 

78 Coleman v. Winsey, 183 So.2d 118 (La. Ct. App. 1965). 

77 People v. Paine Drug Go., 260 N.Y.S.2d 444 (N.Y. 1965), cert, denied, 
382 U.S. 838; State v. Solomon, 141 S.E.2d 818 (S.C. 1965). appeal dismissed, 
382 U.S. 204 (1965). 

78 State v. Rockdale Associates, Inc., 218 A.2d 718 (Vt. 1966). 
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In reversing the denial of an injunction against enforcement of an 
Omaha Sunday closing ordinance, the Nebraska Supreme Court served 
notice that its prior decisions upholding such laws may be inapplicable 
to modem conditions presenting new factual situations . 79 TTie court 
found that the ordinance before it did not have any relation to public 
safety, morals, or public welfare. It rejected the argument that the 
ordinance in question was intended to promote a uniform day of 
rest because it covered only a small part of Sunday laboring activities. 
The court found that the Sunday closing laws were grounded his¬ 
torically on a desire to protect the Sabbath but that this purpose was 
now held to be violative of the First Amendment and could not 
justify such laws. It further found that the spotty coverage of the 
ordinance in question also rendered them ineffective for promoting 
observance of the Sabbath. It concluded that the true purpose of the 
ordinance was to protect business interests and that discriminatory 
classifications had been utilized which bore no reasonable relation to 
the public health and welfare. The ordinances involved prohibited the 
sale of certain enumerated items and required that stores selling 
these items as their main ordinary business be closed on Sunday. 
The court said that its prior decisions permitting such classifications 
were outdated because of modern marketing techniques, notably the 
supermarket and the department store. Although the court did say 
that it was not holding all Sunday closing laws unconstitutional, it 
gave notice that it would require their system of classification to be 
related to public health and welfare and to be free from arbitrary 
discrimination. Expressly refraining from resting the decision on the 
religious factor, the court did note that an exemption in the statute 
for Sabbatarians indicated an interest to promote religion contrary 
to the First Amendment. 

A three-judge bench of the criminal court in New York City re¬ 
fused to extend the legislative exemption from the Sabbath Laws of 
New York State to multiple or chain store operations . 80 The defend¬ 
ants, who worked at one of three furniture stores owned by their 
corporate employer, attempted to bring themselves within the excep¬ 
tion for merchants who observe Saturday as the Sabbath, which was 
interpreted in People v. Schwebel 81 as exempting a sole stockholder 

79 Skag-Way Dept. Stores v. City of Omaha, 140 N.W.2d 28 (Neb. 1966). 

80 People v. Korman, 263 N.Y.S.2d 511 (N.Y. Grim. Ct. 1965). 

255 N.Y.S.2d 760, aff’d, 262 N.Y.S.2d 107 (1965). 
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and the four employees he supervised in a single store corporation. 
The court pointed out that there was nothing in the Schwebel case 
referring to multiple or chain store operations, and noted that the 
specific language of the exemption was limited to a “proprietor and 
members of his immediate family.” 

Tort and Other Privileges 

Religious organizations in South Carolina and Texas were parties 
to litigation in which the doctrine of charitable immunity withstood 
challenges even though the defendants carried liability insurance. 82 

Of interest to private universities in this age of increasing expenses 
and tuition was the decision of the District Court for the District of 
Columbia that a student at Georgetown University paying more than 
$1800 per year for board and tuition could not be considered a bene¬ 
ficiary of the university’s charity so as to be precluded from recovery 
against it in tort. 83 The court ruled that the university was so sub¬ 
stantially compensated by the plaintiff that he had to be regarded 
as a stranger in the legal sense. On the assumption arguendo that the 
student was to be considered a beneficiary, the court was of the opin¬ 
ion that the university would nevertheless be liable, since it favored 
the broader view expressed by Judge Rutledge in President and 
Directors of Georgetown College v . Hughes 84 that charities should 
respond in damages as do noncharities to strangers and beneficiaries 
alike. 

A New Jersey trial court was called upon to construe a statute 
enacted to reinstate the common-law doctrine of charitable immunity 
after it had been abrogated in 1958 by a series of state supreme court 
decisions. 85 The resulting legislation exempts certain nonprofit or¬ 
ganizations from liability for injuries negligently inflicted on “bene¬ 
ficiaries” of such organizations, although one “unconcerned in and 
unrelated to and outside the benefactions” of such an organization 
could recover from it. A Sunday school teacher who fell on church 

82 Decker v. Bishop of Charleston, 147 S.E.ad 264 (S.C. 1966); Watkins v. 
Southcrest Baptist Church, 399 S.W.Qd 530 (Tex. 1966); Tunnell v. Otis Ele¬ 
vator Co., 400 S.W.2d 781 (Tex. Civ. App. 1965). 

83 Heimbuch v. President and Directors of Georgetown College, 251 F. Supp. 
614 (D.D.C. 1966). 

84 130 F.2d 810 (D.C. Cir. 1942). 

85 Wiklund v. Presbyterian Church of Clifton, 217 A.2d 463 (N.J., Passaic 
County Court 1966). 
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property was held to be a “beneficiary” of the church and therefore 
unable to recover, even though at the time of the accident she was 
providing services to the corporation without compensation. 

Intra-Church Disputes 

In general, the principles of law applicable to a dispute between 
competing factions in a church are few in number and, in terms at 
least, almost universally adopted. There must be a property interest 
involved; the civil courts will refuse to entertain a purely ecclesiastical 
question. Where applicable, the courts will settle a controversy by 
looking to the internal rules and procedures of the church. If the 
church is congregational, or independent, in character, action con¬ 
forming to the regulations for its operation will be supported; if it is 
hierarchial, that is, joined with other churches in a common doctrine 
and subject to the authority of a common ecclesiastical governing 
body, the regulations and decisions of that body will generally be 
determinative. 

In three cases decided during the survey period the internal organi¬ 
zation of the Free Will Baptists and its implications for judicial action 
were put in issue. One case found the Eastern Conference of Free 
Will Baptist Churches of North Carolina joining as plaintiff with a 
minority faction of the Davis Original Free Will Baptist Church in a 
suit seeking to wrest control of the church property from the ma¬ 
jority following the latter’s vote to leave the Eastern Conference and 
join the Coastal Association of Free Will Baptists. The executive 
committee of the Eastern Conference had ruled that the defendants 
had departed from the faith and that the minority was the true 
congregation, entitled to the name, property and privileges of the 
Davis Church. 

The Eastern Conference sought to obtain a declaratory judgment 
decreeing that the Davis Church was subject to its rules and regula¬ 
tions. Its coplaintiff, the minority faction, sought a judgment that 
would award it possession of the church’s property. 

The North Carolina Supreme Court upheld a refusal of the trial 
court to dismiss the case because of a misjoinder of parties and 
causes of action. It did so on the ground that there was no mis¬ 
joinder because the plaintiff Conference had failed to allege any 
cause of action on its own behalf. 86 In arriving at its conclusion the 

86 Eastern Conference v. Piner, 147 S.E.2d 581 (N.C. 1966). 
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court relied on the Statement of Faith and Discipline of the Confer¬ 
ence which provides that all property rights of the member churches 
rest in the local boards of trustees. The court ruled that, since the 
property rights were in the local churches and not the hierarchial 
body, the only question presented on behalf of the Eastern Confer¬ 
ence was whether the Davis Church was a constituent member subject 
to its rules and discipline, an ecclesiastical matter and not a justiciable 
controversy. However, it added that the courts could continue to 
entertain the action between the competing factions to decide which 
was the true congregation entitled to the church property. 

In Arkansas, two ministers failed in an attempt to prevent another 
Free Will Baptist regional association from canceling their creden¬ 
tials. The ministers had been acquitted within their congregations of 
charges of misconduct, but were found guilty when the matter was 
taken before the Antioch Association of Free Will Baptists. Plaintiffs 
surrendered their certificates of ordination as requested by the Asso¬ 
ciation but later brought the injunction proceeding, claiming that 
they had suffered pecuniary loss as local churches were no longer 
willing to engage their services. They alleged that the right to 
discipline individuals rested solely in the local churches and the Asso¬ 
ciation had exceeded its powers in attempting to revoke the certifi¬ 
cates. The supreme court affirmed the dismissal of the action as 
involving only ecclesiastical questions since no dispute over property 
rights was involved. The court noted that the local congregations 
were autonomous bodies, not bound by the disciplinary action taken, 
and therefore the pecuniary loss suffered by the plaintiffs flowed from 
the local decisions and not that of the Association. 87 

The outcome of a Florida case clearly hinged on the internal struc¬ 
ture of the Free Will Baptist church. Having joined the West Florida 
Association of Free Will Baptists in 1961, a majority of the congre¬ 
gation of the Friendship Free Will Baptist Church of Pensacola voted 
in 1964 to leave the Association and resume independent status in 
protest against the revocation of the pastor’s credentials on grounds 
that he was teaching a doctrine contrary to the Association’s beliefs. 
Following a declaration by the Association that those who had voted 
for secession were no longer members of the church, the minority 
within the church brought an action to obtain the church property, 


87 Kinder v. Webb, 396 S.W.2d 823 (Ark. 1965). 
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claiming that the church government was hierarchial in form and 
that the dissidents were making use of the property for the practice 
of a faith fundamentally different from that intended at its original 
acquisition. The lower court decided that the church was congrega¬ 
tional in character and had a right to withdraw from the Association 
by majority vote of its membership. The Court of Appeals affirmed, 88 
relying heavily on policy statements of the National Association of 
Free Will Baptists supporting the independence of local churches, 
including references to “our historic and established form of congre¬ 
gational church government.” 

The Supreme Judicial Court of Massachusetts has taken the view 
that civil court jurisdiction must be determined by reference to 
whether the central issue of a dispute is ecclesiastical in nature with¬ 
out regard to the property rights which may be affected. It declared 
that an association of kosher butchers had no cause of action for 
restraint of trade against the Associated Synagogues of Greater Bos¬ 
ton whose committee had withdrawn religious certification of the 
plaintiff’s products. 80 The association had a membership consisting 
of most of the kosher retail meat stores in Boston, and through its 
rabbinical adviser had enforced strict compliance with the tenets of 
the orthodox Jewish faith in its stores for more than thirty years. 
Associated synagogues maintained a Kashruth Commission which 
with the aid of a group of orthodox Jewish rabbis, the Vaad Hara- 
bonim, certified caterers in Greater Boston as authentic purveyors of 
kosher food. 

Although the Commission had accepted the certification of the 
association for many years in approving caterers, it began in i960 to 
require kosher caterers to purchase meat only from stores supervised 
by the Vaad Harabonim, resulting in numerous orders to the member 
stores of the association being canceled. The plaintiff also claimed 
that the defendants had been engaged in soliciting its member stores 
to leave it and accept the supervision of the Vaad Harabonim, caus¬ 
ing the breach of several existing agreements between the association 
and its members. 

The plaintiffs asked that injunctions be granted restraining the 
defendants from interfering with their trade and with their contrac- 

88 Carroll v. Fellure, 185 So. 2d 768 (Fla. Ct. App. 1966). 

89 United Kosher Butchers Assn. v. Associated Synagogues, 211 N.E.2d 332 
(Mass. 1965). 
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tual relations. On appeal, the plaintiff conceded that the bill per¬ 
tained to matters which were ecclesiastical in nature under the Jewish 
orthodox religion but argued that its property rights were so affected 
that the civil courts could nevertheless assume jurisdiction. The court, 
however, ruled that only the central issue, not the incidental or con¬ 
sequential result of a decision, is to be considered in testing whether 
or not judicial intervention is warranted. The court pointed out that 
the determination of a religious question by religious authorities might 
often seriously affect the property rights of an individual. As an 
example of a case involving a legal issue justiciable in the civil courts, 
the court referred to the construction of a trust where the decision 
might require a church to remain open against the wishes of a 
majority of its members and against the orders of a bishop. However, 
the court saw the central issue in the instant case as an attempt to 
compel Associated Synagogues to accept the association’s guaranty 
that products prepared under its auspices were authentically kosher, 
and ruled that the courts must decline to intervene because the ques¬ 
tion of what foods are kosher was essentially one of religious practice 
and conscience. The charge of restraint of trade was deemed to add 
nothing to plaintiff’s case because by their very nature kashruth regu¬ 
lations were designed to insure compliance with the Jewish law by 
placing the preparation of food under the exclusive control of the 
rabbis. 

The court considered the charge of interference with the contrac¬ 
tual relations between the association and its members to be a more 
difficult one to resolve, but upon analysis it concluded that it could 
not rule on the matter without becoming involved in questions of 
religious law and practice. 

A Missouri appellate court held that contingent salary rights and 
the right to the use and occupancy of church realty afforded justi¬ 
fication for civil jurisdiction of a suit to restrain a pastor from 
continuing to utilize church property and undertake ministerial func¬ 
tions for a particular congregation after he had allegedly been re¬ 
moved from office in accordance with the procedures of his church. 90 
Since the evidence showed that the governing church procedures for 
dismissal had been properly followed, the issuance of an injunction 
was affirmed. 


00 Williams v. Wilder, 397 S.W.2d 696 (Mo. Gt. App. 1965). 
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In a similar case, the Supreme Court of Alabama decided that a 
lower court had overstepped its authority in attempting to dictate 
the internal affairs of a church. 91 The case involved cross petitions 
for injunctions by factions of a Baptist church supporting and oppos¬ 
ing the pastor and was centered on the validity of two meetings at 
which motions were purportedly passed removing him. On the basis 
of its finding that neither meeting had been proper, the lower court 
had declared the pastor still in office and directed him to call a 
special meeting of the congregation on a stated date to have the 
question of his dismissal resubmitted. 

The supreme court found that the minutes of one of the meetings 
indicated that it was regular in all respects and that there was no 
evidence to the contrary. It reversed the lower court action, criticizing 
the judgment as amounting to the court taking over and running the 
church beyond its jurisdiction. The court singled out for particular 
disapproval a stipulation in the judgment that would have limited 
voting in the subsequent election to members over eighteen years of 
age even though no such restriction was contained in the church 
manual. 

The improper transfer of church property was suggested in several 
cases. A Florida appellate court affirmed the dismissal of one such 
action when it was admitted by the plaintiff-appellants that they had 
withdrawn from membership in the church prior to the transfer. 02 
They were deemed to have relinquished all rights upon abandoning 
the church. In another case, the Supreme Court of South Carolina 
upheld the action of a lower court in dismissing the petition of a 
minority church faction seeking to prevent the sale of church prop¬ 
erty. 03 The majority had followed the proper procedures, but the 
petitioners claimed that the property in question was partly subject 
to trust conditions and partly acquired by a determinable fee deed 
conditioning the church’s ownership of the property on use of the 
property for worship. It was decided that the terms of the deeds did 
not support a construction as trusts, and the terms of the determinable 
fee had been violated continuously since 1911, giving the church full 
title by adverse possession. 

01 In re Galilee Baptist Church, 186 So. 2d 102 (Ala. 1966). Related con¬ 
tempt proceedings against the pastor were simultaneously dismissed. Hinton v. 
Thornes, 186 So. 2d 107 (Ala. 1966). 

92 Nealey v. Butler, 187 So. 2d 658 (Fla. Ct. App. 1966). 

93 First Baptist Church of Woodruff v. Turner, 149 S.E.2d 45 (S.C. 1966). 



THE YEAR IN REVIEW [309] 


In a pair of southern cases fraud was found to invalidate con¬ 
veyances of church property. A Free Will Baptist church in South 
Carolina had retained an ordained Missionary Baptist because it had 
been unable to find a regular Free Will Baptist minister to serve as 
pastor. Subsequently, this pastor procured a deed of some church 
property signed by members of the congregation purporting to be 
trustees and deacons of the church. A building was erected on the 
property and a sign placed in front of it when completed, identifying 
it as the “Marietta Second Baptist Church.” When the real trustees 
brought an action to have the deed set aside, the defendants pleaded 
estoppel against the congregation in that there had been no protest 
throughout the construction of the building. A verdict for the de¬ 
fendants by the Master in Equity was reversed after trial and this 
decision was appealed. The state supreme court affirmed, 94 finding 
no evidence that the congregation had approved the conveyance or 
that anyone knew of the deed except the parties who executed it. On 
the question of estoppel, the court ruled that, since the membership 
of the church was not informed until the building was almost ready 
for occupancy that it was intended to be for a faith other than their 
present one, it could not be taken from the silence during construction 
that they acquiesced in the erection of a building to be used in the 
exercise of a faith different from their own. 

The Louisiana Court of Appeal affirmed a finding that a congrega¬ 
tion of a hierarchial type church had fraudulently diverted property 
that had vested in the hierarchial body when the local church had 
been declared extinct. 95 The local church, petitioner in the current 
action, had been affiliated with the Methodist-Protestant Church 
whose discipline provides that trustees of a local church can divert 
church property from the denomination’s use by authorization of a 
majority of all qualified members of the church. However, when a 
local church of the denomination becomes extinct because of death 
or removal of members or other causes, the property of the local 
church vests in the conference. Following a meeting at which the 
congregation had adopted a resolution to withdraw from the confer¬ 
ence, the Mississippi Conference of the Methodist-Protestant Church 
had declared the petitioner church extinct in 1956. In 1957, former 
members of the petitioner formed the defendant corporation and 

84 Dunn v. Miller, 148 S.E.ad 676 (S.C. 1966). 

86 First Methodist-Protestant Church v. First Congregational Methodist 
Church, 184 So. ad 365 (La. Ct. App. 1966). 
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transferred the property of petitioner church to it, allegedly pursuant 
to a vote by petitioner’s board of trustees. The sales price was con¬ 
siderably less than the cost of the property to petitioner, and the 
consideration for the sale was a note which was never received by 
petitioner. 

Two years after the separation a majority of the congregation 
voted to return to the conference, which thereupon recognized that 
the petitioner had been reactivated and vested with full rights in its 
former property. In a suit to have the sale to respondent declared 
null and void, the court found that the declaration of extinction had 
preceded the transfer and concluded that according to the discipline 
to which the local church had subscribed on incorporation the trus¬ 
tees had no power to alienate the property thereafter. It was further 
found that the purported conveyance had been for a patently inade¬ 
quate consideration and was attended by circumstances maintaining 
a finding of fraud. 

Whether a particular church is affiliated with a hierarchial organi¬ 
zation is not always an easy question. The New Jersey Superior Court 
met a particularly troublesome problem of this sort in the case of 
St. John’s Greek Catholic Hungarian Russian Orthodox Church of 
Rahway v. Fedak . 9S A dispute arose in the congregation regarding 
the acceptance of certain statutes that would have indicated the 
degree of submission by local churches to the hierarchy of the Russian 
Orthodox Greek Catholic Church of America (the Metropolia), 
ultimately resulting in an overwhelming vote by the parishioners to 
disaffiliate with the Metropolia and join another jurisdiction. An 
action was brought by the few loyalists, including the pastor who 
had been removed by the majority, to restrain the officers and trustees 
of the church from acting as such and to have the property of the 
church turned over to the pastor, alleging that the defendants had 
been suspended from office by the Metropolia. The defendants coun¬ 
terclaimed for relief from interference by the plaintiffs. 

The court found that the Metropolia was clearly a hierarchially 
structured church, founded in response to the unsettled political 
conditions in the Soviet Union and claiming orthodoxy on the basis 
of a sobor, or convention, held in Moscow in 1917—1918. Deter¬ 
mination of the remaining issues in the case hinged on whether or 
not St. John’s was an integral member of the Metropolia. If integral 

96 213 A.2d 651 (N.J. Super. Gt. 1965). 
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membership was found, the court held, the property must be con¬ 
sidered to be devoted to a particular ecclesiastical organization and 
seceders, no matter how large a majority, could not dedicate the use 
of the property to another ecclesiastical jurisdiction. Further, it was 
held that the hierarchy’s wishes would be dominant in the retention 
of the pastor. 

Integral membership in a hierarchy was deemed to be a question 
of fact which could be decided by looking to the history of the rela¬ 
tionship of the parties, and an explicit or formal acceptance would 
be neither necessary nor determinative. Since 1927 all of the priests 
in the parish had come from the Metropolia, dignitaries of the 
Metropolia had visited the parish for ceremonial and social pur¬ 
poses and St. John’s had participated in conventions of the hierarchy. 
The parish had made periodic financial payments to the Metropolia, 
some of which were considered by the membership as required assess¬ 
ments. Hierarchial approval had been sought for certain church 
plans and, in fact, the membership had unsuccessfully sought the 
pastor’s removal through the hierarchy prior to claiming independ¬ 
ence. For thirty-seven years the parish had followed the spiritual 
leadership of the Metropolia. All of these factors the court took to 
prove that the congregation was an integral member of the hierarchy. 

The defendants attempted to prove that the Metropolia was not 
“canonical,” but the proffer was rejected. Canonicity was seen as a 
religious issue which the court should not decide: “The crucial deter¬ 
mination is whether there is an affiliation with an autonomous hier¬ 
archial organization with a colorable claim to orthodoxy.” 

An action was brought in New York by two elders of Presbyterian 
churches to restrain the Presbytery of Western New York from ex¬ 
pending funds to support bringing a community organizer, Saul Alin- 
sky’s Industrial Areas Foundation, to an impoverished area of Buffalo, 
New York. Plaintiffs based their case on section 5 of the New York 
Religious Corporations Law which requires that trustees of a religious 
corporation administer its property “in accordance with the discipline, 
rules and usages” of the corporation or of any governing body to 
which the corporation might be subject. The trial court had re¬ 
fused to dismiss the action on motion from the defendant because it 
concluded that a triable issue was presented as to whether such an 
expenditure was in conformity with the usages and custom of the 
Presbyterian Church. 
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The appellate division reversed, pointing out that the structure of 
the Presbyterian Church was hierarchical and that ultimate authority 
rested in the General Assembly of the Church. 87 The court pointed 
out, however, that the General Assembly did not have to authorize 
the specific expenditure, but only had to have taken action approving 
of expenditures for such purposes generally, so as to establish a usage 
and custom authorizing them. The court found as an established 
fact that for many years the General Assembly had approved of social 
welfare projects without regard to the religious views of their bene¬ 
ficiaries and had also adopted a policy supporting “action which deals 
with the fundamental ills of modern life.” These practices and policies 
established a usage and custom supporting the expenditure in question. 

The Pennsylvania Supreme Court avoided having to decide 
whether the hierarchy of a church had itself diverted property from 
the purposes for which the church had originally been established 
when it ruled that laches barred the action. 08 The case involved a 
Greek Catholic church which had been persuaded to follow its bishop 
when he switched allegiance from Rome to Istanbul in 1935. No 
objection had been raised for thirty years to the form of worship by 
members of the congregation and this fact provided the basis for the 
holding of laches. The supreme court recognized to some extent the 
merit of the plaintiffs’ contention that inaction for a substantial period 
was not enough by itself to establish laches, but it also found that 
the parishioners who continued to adhere to the new way of doing 
things were materially prejudiced by the inaction. The court re¬ 
ferred to difficulties of proof caused by the delay and to the contribu¬ 
tions made throughout the years by parishioners who assumed that 
the church was not affiliated with Rome. Plaintiff's had also argued 
that the doctrine of laches was not appropriate where title to church 
property was concerned. The Pennsylvania Supreme Court rejected 
this argument; it concluded that avoidance of multiplicity of lawsuits 
and the attainment of finality of titles to property were of value 
where churches were concerned. 

The same court declined to interfere in the change of location of 
a church and sale of its old property where it appeared that the 
transactions had been approved by a majority of the congregation 

87 Knight v. Presbytery of Western New York, 270 N.Y.S.Qd 218 (N.Y. App. 
Div. 1966). 

98 Gabster v. Mesaros, 220 A.2d 639 (Pa. 1966), 
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and the hierarchy. 90 Although the decision was rested on a Penn¬ 
sylvania statute restricting judicial review of church property dis¬ 
putes to the question whether action taken has been in accordance 
with the administrative procedures of the church, the opinion is in¬ 
teresting for its indulgence in some dicta on the application of the 
federal constitution to property disputes. The court said that even in 
the absence of the statute any interference by a court in the affairs 
of a church after a determination that there has been no substantial 
variance from church procedure would clearly amount to an intrusion 
on the free exercise of religion. What is more, Kedroff v . St . Nicholas 
Cathedral 100 was cited as a harbinger for the holding that the deci¬ 
sion of the hierarchy would be binding on the civil courts even if 
there were substantial variances from the bylaws. 

An Illinois decision, following the Kedroff case, recognized the 
power of ecclesiastical authorities in foreign, Communist-dominated 
countries to control to some extent the property of churches in the 
United States. 101 The case involved two factions in the Serbian 
Eastern Orthodox Church in the United States. In the ig20 5 s that 
church became affiliated with the Serbian Orthodox Church of Yugo¬ 
slavia. In 1935 the church in the United States, known as the Serbian 
Eastern Orthodox Diocese for the United States of America and 
Canada, was chartered under the laws of Illinois. Under this charter 
the diocese is expressly considered to be “ecclesiastically-judicially 5 5 
an organic part of the Serbian Patriarchate in Yugoslavia and subject 
to the “ecclesiastical-canonical authority and position of the Serbian 
Orthodox Church 55 in Yugoslavia. The constitution of the diocese 
also defines its geographic lines as covering the entire United States 
and Canada and goes on to indicate that the diocese has “full ad¬ 
ministrative freedom 55 to regulate its internal activities. However, 
changes and amendments to the constitution of the diocese require 
approval of the Assembly of the Serbian Patriarchate. The bishop of 
the diocese is to be appointed by the Serbian Patriarch. 

The constitution of the Serbian Orthodox Church (in Yugoslavia) 
reflects the terms of the constitution of the diocese in the United 
States. Whereas the dioceses of the church in Yugoslavia are sub- 

"Cosfol v. Varvoutis, 213 A.2d 331 (Pa. 1965)* 

100 344 U.S. 94 (i 95 a)- 

101 Serbian Eastern Orthodox Diocese v. Ocokoljick, 219 N.E.2d 343 (Ill. 
App. Gt. 1966). 
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ject to the Serbian hierarchy with regard to administrative matters, 
the American Diocese is under the jurisdiction of the Serbian Ortho¬ 
dox Church only in “spiritual and hierarchial aspects.” 

The dispute dates back to 1945 when the incumbent Bishop Dion- 
isije, fearing that the newly installed Communist government in Yugo¬ 
slavia might seek to gain control of church property in the United 
States, took steps to establish the autonomy of the diocese. In 1963 
the controversy came to a head. The Holy Episcopal Synod of the 
Serbian Orthodox Church suspended Bishop Dionisije and appointed 
Firmilian as administrator of the diocese. It thereafter disbanded the 
American-Canadian Diocese and in its place established three new 
dioceses, which comprised South Africa and South America; it then 
discharged Bishop Dionisije and replaced him with Firmilian as head 
of one of the three newly created dioceses. 

To counter these moves a majority of the Diocesan Assembly of 
the American-Canadian Diocese amended their constitution to estab¬ 
lish their complete autonomy and their power to select their own 
bishop. They then brought suit to enjoin the three Serbian appointees 
from interfering with the administration of the affairs and property of 
the diocese. The “three Bishops faction” filed a countersuit, which 
was consolidated with the first action and which in effect sought a 
declaration that they were entitled to control the property of the 
diocese (now three dioceses). The trial court found for the American 
faction, granting them summary judgment in their suit and dismissing 
the complaint in the countersuit. 

The Appellate Court of Illinois reversed and ordered a trial, but 
it indicated the general lines which the trial court’s action should take 
unless facts were adduced altering the picture presented by the affi¬ 
davits for summary judgment. The court indicated that the judgment 
would be of a mixed character, confirming the replacement of Dion¬ 
isije with Firmilian by the Serbian hierarchy, but enjoining the re¬ 
ordering of the geographic boundaries of the diocese. The court 
arrived at this judgment by carefully following the internal lines of 
authority within the church noting that the organic structure of an 
ecclesiastical organization might provide for local autonomy on some 
matters and hierarchial control on others. Thus, as to the appoint¬ 
ment of the bishop of the American Diocese, this matter had been 
expressly placed within the control of the Serbian hierarchy; as to the 
reorganization of the American-Canadian Diocese this was a matter 
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of internal administration concerning which the local body was auton¬ 
omous. The court refused to give effect to the purported constitutional 
amendment of 1963 declaring the autonomy of the American- 
Canadian Diocese and its power to select its own bishops because of 
the provision in the 1935 constitution requiring approval by the Ser¬ 
bian hierarchy of such changes. 

The Supreme Court of North Carolina modified a trial court order 
awarding the control and custody of church property and docu¬ 
ments to one faction in an intrachurch dispute pending tried. 102 The 
court held that they be delivered to the clerk of the trial court until 
final disposition of the case. 

Despite the obvious hesitation of the courts to be drawn into doc¬ 
trinal controversies, the Minnesota Supreme Court did find itself 
having to decide whether a schism had taken place when the ma¬ 
jority of congregations in a Lutheran association voted to merge with 
another Lutheran group. 103 The Lutheran Free Church had been 
formed as an association of independent congregations in 1897 gov¬ 
erned by the Fundamental Principles and Rules for Work of The 
Lutheran Free Church. Included in the Rules for Work were provi¬ 
sions outlining the doctrinal foundations of the church. At its 1961 
annual conference more than the two-thirds of the congregations 
necessary to amend the Rules voted their approval of a merger with 
The American Lutheran Church. Certain congregations which had not 
voted to approve the merger then joined with others to form an 
association titled “The Lutheran Free Church (not merged).” The 
present action was commenced by the merged groups to restrain this 
association from the use of any name resembling the Lutheran Free 
Church. A permanent injunction was issued in the trial court and the 
defendants appealed. 

The supreme court first made clear that the name was the property 
of the association and not of the individuals who had not been mem¬ 
bers of the Lutheran Free Church, and further decided that the mer¬ 
ger procedures had been valid. On civil-law principles alone, the 
court held, the merged organization would be entitled to the name 
of the Lutheran Free Church as against the new association partially 
comprised of dissenting congregations. 

102 Church of God v. Amos, 148 S.E.ed 238 (N.C. 1966). 

108 Lutheran Free Church v. Lutheran Free Church (not merged), 141 
N.W.2d 827 (Minn. 1966). 
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The defendants, however, claimed that the doctrine of the Lutheran 
Free Church forbade a majority of congregations from imposing their 
will on the minority. They contended that the merger was a deviation 
from this doctrine. The court found this claim inconsistent with the 
Rules for Work amendment provision. It was reasoned that the pos¬ 
sibility of a merger must have been foreseen when the congregations 
decided to permit amendment of the Rules by a two-thirds vote. It 
was also noted that the merger agreement expressly recognized the 
right of member congregations to withdraw from the merged church. 

Next it was argued that the merger was schismatic because the 
Minnesota Thesis to which the Lutheran Free Church subscribed re¬ 
quired literal interpretation of the Bible, while the American Lutheran 
Church permitted a symbolic interpretation. The court noted that the 
portion of the Minnesota Thesis to which the defendants referred had 
also been adopted by the American Lutheran Church and held that 
this fact was sufficient to establish that the groups adhered to the 
same doctrinal principles, thus avoiding the necessity of construing 
the section. 

Michael B. Kean* 

Legislative, Administrative, and Other Developments 
Religion in the Public Schools 

The reaction and opposition to the Supreme Court’s decisions pro¬ 
hibiting devotional Bible reading and prayers in the public schools, 
though lessened, was far from completely spent during the period 
surveyed. As noted in previous annual surveys, such exercises were 
continued in some school districts, most particularly in southern and 
border states, either in outright defiance of the Supreme Court or 
pursuant to restrictive interpretations of the Court’s opinions that 
permitted students and teachers to engage in “voluntary” prayers on 
their own initiative. The continuation of these practices in Oklahoma 
City led a group of sixty-three clergymen representing fourteen de¬ 
nominations to petition the superintendent of the city’s public schools 
to terminate “unconstitutional religious observances.” They suggested 
a study of released and shared time programs as possibly feasible 
means to provide religious instruction. 

* Michael B. Kean is Assistant Professor of Law at St. Louis University 
School of Law. 
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In other parts of the country, notably the northeast, where com¬ 
pliance with the Court’s ruling has been achieved despite something 
of a tradition of devotional practices in the public schools, some ef¬ 
forts were made to reverse the decisions or limit their effect by 
legitimate means. Both branches of the Massachusetts legislature me¬ 
morialized the United States Congress to direct the post office to 
stamp all mail: “For God and Country.” The lower house also called 
upon Congress to authorize an amendment to the United States Con¬ 
stitution permitting “voluntary” prayers in the public schools. Both 
houses passed legislation directing public school teachers to begin 
each day with a period of silent meditation not to exceed one min¬ 
ute. Governor Volpe signed the bill upon being advised by the 
attorney general that it was constitutional because it did not specify 
that prayers were to be said during the meditation. A bill that would 
have permitted daily recitation of the Rhode Island Constitution, 
which contains a reference to God, in the public schools was buried in 
that state’s Senate Education Committee after passage by the house. 

Once again bills were introduced in both Houses of Congress to 
amend the Constitution to provide specifically for prayers in the pub¬ 
lic schools. Serious consideration was given to an amendment intro¬ 
duced by Senator Dirksen which would have expressly removed public 
school officials from any prohibitions preventing them “from provid¬ 
ing for or permitting the voluntary participation by students or others 
in prayer.” There was strong opposition offered to the proposal by 
both religious groups and constitutional lawyers. Some of the latter 
emphasized that so serious a step as constitutional amendment was 
not warranted because there was presently no legal impediment to 
permitting students from organizing prayer sessions on their own ini¬ 
tiative on school grounds before or after school hours. Unlike amend¬ 
ments introduced in prior years by Representative Becker, Senator 
Dirksen’s proposal reached the floor of the Senate but was defeated 
by a vote of 49-37, nine short of the required two-thirds majority. 

Efforts to develop programs to teach about religion objectively in 
public schools continue. Despite vigorous protests by two trustees on 
the ground that it would violate the norm of separation of church and 
state, the University of Illinois proposed to adopt a new program of 
religious studies. The attorney general of Oregon ruled that public 
school facilities could not be used by the Gideons International to 
distribute bibles to students because this would involve improper state 
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support of religion contrary to the establishment clause. But school 
officials could accept Bibles to be placed in school libraries according 
to a ruling of the South Dakota attorney general, who was of the 
opinion that a reading of the establishment clause which would re¬ 
quire the public schools to be stripped of all religious sentiment 
would distort the intentions of the framers of the Constitution. 

Shortages of teachers and facilities for public schools have been the 
occasion for church-state controversy when local officials have turned 
to religious personnel and church-owned facilities to help meet their 
needs. In Boeme, Texas, the school district hired two nuns in the 
summer of 1966 to teach in the public school the following semester 
with the understanding that they could do so while wearing their 
religious garb. Objections from local citizens led to the scheduling of 
a formal hearing before the local school board and to a court order, 
which has been appealed, requiring the nuns to submit to depositions 
prior to the board’s hearing. The American Jewish Congress has pro¬ 
tested the use by suburban New York school districts of church build¬ 
ings for use as classrooms, noting among other objectionable factors 
the presence of permanent religious symbols. In Rockland County 
litigation was initiated with the support of the American Jewish 
Congress to terminate such rentals. 

In Missouri a thirteen-year policy of denying certificates to mem¬ 
bers of religious orders for teaching in the public schools was reversed 
by the state board of education, which had previously maintained 
that the Missouri Constitution prohibited members of religious orders 
from undertaking the nonsectarian duties of public school teachers 
because of their religious vows and garb. This policy was challenged 
by a member of the Roman Catholic order of Christian Brothers be¬ 
fore the Missouri Human Relations Commission as an instance of 
religious discrimination. The Commission agreed with the position 
of the Christian Brother and so informed the board of education, 
which thereupon solicited an opinion from the attorney general on 
the matter. The Missouri attorney general concluded that there was 
no prohibition against hiring members of religious orders as public 
school teachers in any of the statutes or constitutional provisions of 
the state. He pointed out that no teacher, religious or lay, could at¬ 
tempt to introduce religious doctrines into the classroom and that 
there were adequate remedies to prevent such improprieties in either 
case. After receipt of this opinion the board reversed its policy and 
issued the certificate. 
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The attorney general of Minnesota has ruled that there are no 
legal restrictions on hiring nuns to run an in-service training program 
for public school teachers which is financed by federal funds. 

State Aid to Church-Related Institutions 

The implementation of the 1963 Higher Education Facilities Act, 
the 1964 Economic Opportunity Act, and the 1965 Elementary and 
Secondary Education Act brought charges that the principle of sepa¬ 
ration of church and state as embodied in the establishment clause 
was being violated. Since under existing judicial precedents it was 
doubtful that any party could successfully establish standing in court 
to challenge the constitutionality of grants made pursuant to these 
statutes, Senator Ervin introduced a bill that would enable federal 
taxpayers to bring suits contesting grants under these and other stat¬ 
utes, including the National Defense Education Act of 1958. The 
bill was supported by groups favoring strict separation, such as the 
Protestants and Other Americans United for Separation of Church 
and State (POAU) and the American Jewish Congress; it was op¬ 
posed by groups favoring some forms of aid to religious institutions, 
such as the National Catholic Welfare Conference. Some of the op¬ 
position to the bill, particularly from congressmen, was premised on 
the assumption that the constitutionality of the grants could in ap¬ 
propriate cases be tested in court, making the review provision un¬ 
necessary and potentially disruptive of sound administration of the 
acts involved because of its encouragement of vexatious suits. The 
bill was passed by the Senate but was effectively killed in the House. 
It was expected that Senator Ervin would again introduce his bill in 
the first session of the Ninetieth Congress. 

Most of the church-state controversy generated by federal pro¬ 
grams was found on the state and local levels where specific programs 
under the more controversial federal acts are initiated and immedi¬ 
ately controlled. A number of local disputes arose out of participation 
in or control of community action programs by church authorities 
pursuant to the 1964 antipoverty law. A number of “Operation Head- 
start” programs came under fire. In Kansas City, Missouri, a 1965 
summer program conducted in parochial schools was attacked by the 
POAU as an unconstitutional aid to religion because other facilities 
were available. A taxpayer’s action was commenced but was with¬ 
drawn when similar programs were not undertaken on church-related 
facilities in Kansas City for the summer of 1966. Also scored as pro- 
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viding unconstitutional aid to religion were Neighborhood Youth 
Corps programs that provided work stations for students in parochial 
schools. In Philadelphia, Pennsylvania, suit was commenced to en¬ 
join such a program. The project was defended on the theory that the 
aid was directed primarily at the student, who was encouraged to 
remain in school by the compensation he received for the services he 
rendered outside of school hours. The charge of unconstitutionality 
rested on the theory that such expenditure of federal funds directly 
aided the parochial schools by providing them with janitorial and 
other services paid for with federal tax dollars. 

Local controversies also attended implementation of the Elemen¬ 
tary and Secondary Education Act of 1965. Part of this controversy 
mirrored objections to some of the regulations adopted by the Office 
of Education. For instance, the regulations as enacted provided that 
title I programs for educationally deprived children could make pub¬ 
lic school personnel available on private premises “only to provide 
specialized services . . . not normally provided by the nonpublic 
school.” Critics complained that the services so provided should be 
explicitly restricted to “therapeutic, remedial, welfare” services. This 
limitation was expressed in the guidelines subsequently published by 
the Office of Education. Another objection was directed to the regu¬ 
lation governing the participation of nonpublic school children in 
supplementary educational programs to be conducted by the public 
school authorities. The regulation provided for the conducting of 
such programs on nonprofit private school premises where “such ac¬ 
tion is indicated to assure the success of the project or the effective 
participation” of children attending such schools. 

Specific programs under title I adopted by various school districts 
came under attack as providing improper aid to religion. In both 
New York City and Philadelphia programs that involved the sending 
of public school teachers into nonpublic schools to provide remedial 
instruction in mathematics and reading, enrichment programs in art 
and music, and guidance counseling were attacked by various Jew¬ 
ish, educational, and civil liberties groups both on the ground that 
they were not authorized under the federal act and that in any event 
they provided unconstitutional aids to religion. Litigation was begun 
to enjoin the public school authorities in both cities from continuing 
these programs. Litigation was also commenced in New York and in 
Ohio challenging the constitutionality of title II of the 1965 act which 
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provides for the expenditure of federal funds to purchase textbooks 
and library materials for use by nonpublic school children as well as 
ones enrolled in the public schools. 

Under title I of the 1965 act local school boards are given the re¬ 
sponsibility to formulate the federally financed programs to be ex¬ 
tended to children attending nonpublic schools. In a number of 
states this feature of the federal act has raised the question of what 
kind of programs can the school authorities undertake in view of 
state constitutional provisions relating to separation of church and 
state. The attorneys general of several states joined the New York 
and Colorado attorneys general (whose opinions were noted in our 
last annual survey) in concluding that federal funds spent by local 
authorities were not subject to state constitutional or statutory pro¬ 
visions prohibiting the expenditure of state funds for sectarian pur¬ 
poses. The attorney general of Kentucky, in concluding that federal 
funds disbursed by state officers retained their federal character, 
emphasized the need for segregated handling and accounting of fed¬ 
eral and state funds lest their commingling render the former subject 
to state laws. The attorney general of Nevada arrived at a similar 
conclusion. 

Despite a state decision holding unlawful under the state consti¬ 
tution the expenditure of public funds to purchase textbooks for use 
by parochial school students, the attorney general of Oregon concluded 
that the state prohibition did not apply to federal funds to be used 
to purchase such textbooks under tide II because such funds were at 
all times to be kept in separate accounts and local authorities were 
to do no more than act as disbursing agents pursuant to federal rules 
and regulations. The opinion also went on to consider whether all 
the state constitutional provisions that together sought to establish 
the principle of separation of church and state prevented state offi¬ 
cials from playing this role of disbursing agents. Although it noted 
that such action by state officials seems contrary to the spirit of sep¬ 
aration of church and state, the opinion concluded that in the absence 
of specific prohibitions to programs directed to immediately secular 
ends any doubts as to the constitutionality of title II projects had 
to “give way to the presumption of the validity of federal law creat¬ 
ing the program and state law authorizing administration thereof by 
state agencies.” 

The attorney general of Iowa concluded that a statutory provision 
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preventing state officials from spending money to benefit sectarian 
institutions did not apply to title I federal funds. He further concluded 
that the Iowa constitution, which forbids the establishment of religion 
in terms identical to the federal provision, did not bar a school 
district from sending in either public school teachers or equipment 
to private school buildings to benefit pupils there. Proceeding on the 
assumption that the public school teachers sent to private schools 
would engage in “noninstructional” programs of a remedial, thera¬ 
peutic, welfare, guidance, or counseling nature, the attorney general 
concluded that the provision of these services would not benefit sec¬ 
tarian educational institutions contrary to the establishment clause 
but would only extend public benefits to educationally deprived 
children. 

The attorney general of Wisconsin concluded that in light of state 
statutes governing the expenditure of federal funds received pursu¬ 
ant to title I by state officials, such monies became subject to state 
constitutional provisions. Title I funds are not retained by the federal 
government until expenditure according to the direction of state offi¬ 
cials but instead enter into the general fund of the state, where they 
are expressly made subject to state law by statute. Therefore, since 
the Wisconsin Constitution prohibits the expenditure of funds for the 
benefit of religious institutions, the attorney general concluded that 
title I funds could not be used to pay the salary of a public school 
teacher who is sent into a parochial school to teach. The attorney 
general went on to conclude that this did not disable Wisconsin from 
receiving funds under title I, part of which must be expended to 
benefit educationally deprived children in parochial schools. It did 
require, however, that the programs aid the students directly and not 
operate as a means to assist them in attending parochial schools. The 
attorney general mentioned dual enrollment programs as ones per¬ 
missible under state law that also qualify under title I. He also sug¬ 
gested that radio and television programs, as well as mobile 
equipment services, all recommended by title I, might be devised to 
aid the student directly apart from assisting his attendance at a 
parochial school, although he did not specify how. 

The attorneys general of both South Dakota and Oklahoma also 
concluded that federal funds were subject to their respective state 
constitutional provisions prohibiting the expenditure of public funds 
for sectarian purposes. The attorney general of Oklahoma dealt with 
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this question briefly in passing and concluded that federal as well as 
state funds come within the state constitutional prohibition which 
by its terms applies to “public money.” He thereupon concluded that 
under title I, teaching personnel, mobile equipment, testing, health 
and physical instructors, as well as books and other material, cannot 
be furnished students attending parochial schools because this would 
violate the Oklahoma Constitution. Such services could, however, be 
provided such students if they were also enrolled in public schools 
pursuant to dual enrollment programs within the rules and regu¬ 
lations governing the state educational authorities. The opinion also 
concluded that state authorities could not undertake distribution of 
textbooks pursuant to title II for the same reason. In light of some 
critical remarks in the opinion concerning the reasoning of the Su¬ 
preme Court in the Everson case, the impression was also given that 
the attorney general considered many title I and all title II programs 
unlaw ful under the federal constitution. The attorney general of 
Massachusetts, on the contrary, concluded that local school commit¬ 
tees could contract with a sectarian school to have it present a title 
I program on its premises to benefit both public and nonpublic school 
students. After concluding that Massachusetts state officials were em¬ 
powered to receive federal grants, he refused to consider the constitu¬ 
tionality of the program on the ground that it was neither necessary or 
appropriate for him to explore the constitutionality of federal action. 

Heightened interest in shared time programs continued in the 
period surveyed, due undoubtedly in large part to the role ex¬ 
pressly envisioned for such programs by title I of the 1965 Elemen¬ 
tary and Secondary Education Act. Some part of this interest, 
however, was independent of title I programs. This raised the 
question of whether such programs violated constitutional pro¬ 
visions prohibiting aid to religious institutions if they were financed 
in whole or part by state or local funds. The Nevada attorney 
general ruled such programs violated the state prohibition against 
usin g state funds for the benefit of sectarian schools. 

The New Jersey and Delaware attorneys general arrived at contrary 
conclusions. Since New Jersey does not have an express constitutional 
prohibition against the application of public funds to sectarian insti¬ 
tutions, the attorney general devoted his opinion largely to the ques¬ 
tion of whether shared time programs violate the nonestablishment 
principle of the First Amendment. Relying on the secular legislative 
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purpose and primary effect test of the Schempp case, he concluded 
that they did not. The legislative purpose was found to be the secular 
one of raising the overall educational achievement of all children in a 
school district. The primary effect was seen to be the achievement 
of this end. Although it was conceded that participating sectarian 
schools benefited from such programs, the opinion took the position 
that this indirect and incidental effect was overshadowed by the 
secular effect of the program. Both the Everson school bus decision 
and the Zorach released time case were relied upon as examples of 
incidental aids to religion justified because of a dominant secular 
purpose achieved with a minimum of state involvement with religion. 

The Delaware attorney general was confronted by a state constitu¬ 
tional provision prohibiting the application of public educational 
funds to sectarian schools and a court decision holding that this 
provision prevented appropriations from the general fund for the 
transportation of students attending parochial schools. He nonetheless 
concluded that vocational training programs open to all residents in 
an area constituted the offering of public benefits that did not have 
to be withheld from those students who exercised their right to attend 
religious schools. 

Passage of the 1965 Elementary and Secondary Education Act with 
its provisions directed at helping students in parochial schools along 
the lines of the child benefit theory gave more impetus to efforts on 
the state level to achieve similar and even more extensive aids under 
the same theory. For instance, textbook bills were introduced into 
the New Jersey and Maryland legislatures, but were not enacted. 
Efforts were made to expand the textbook aid bill passed by 
New York in 1965, even while its constitutionality was being chal¬ 
lenged in the courts. An attempt was made to extend the aid to chil¬ 
dren in the fourth through the sixth grades, instead of m aintaining 
the present limit of grades seven through twelve. It failed. But the 
dollar amount that the local districts have to expend annuall y for 
textbooks (which would be reimbursed by the state) was increased 
from ten dollars to fifteen dollars commencing the academic year of 
1966-1967 and continuing through 1968-1969; thereafter the amount 
will revert to ten dollars per year. 

Three other bills introduced in the New York legislature would 
have provided tuition grants to parents of children attending private 
and parochial schools, allowed assignment of public school teachers 
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to parochial schools to teach secular subjects, and required the public 
offering of special educational programs, such as remedial services, 
to parochial schools on the same basis as they are extended to public 
schools. The legislative session ended without action on these bills. It 
was expected that they would be introduced again in subsequent 
years and that similar bills would be introduced in other states. New 
Jersey enacted legislation establishing a committee to study the rela¬ 
tionship between public and private education in the state and to rec¬ 
ommend measures to increase cooperation between the two systems and 
to provide financial assistance to students attending private schools. 

No new busing legislation was enacted. The governor of Delaware 
vetoed a bill providing bus service to children attending nonpublic 
schools when the state supreme court delivered an advisory opinion de¬ 
claring the act unconstitutional. Litigation was commenced challeng¬ 
ing the constitutionality of the newly enacted Pennsylvania bus bill. In 
New Mexico the attorney general ruled that parochial school children 
could be carried on public school buses along established routes. 

Interest continued in laws providing for state scholarship aid to 
students attending private colleges, including church-related ones. 
Michigan enacted a law providing for scholarships up to $500 per 
year to students attending private colleges, the exact amount in each 
case to depend on need. New Jersey passed a bill providing added 
incentive grants of up to $500 for students already attending private 
colleges with the aid of a state scholarship. Between scholarship aid 
and an incentive grant a needy student could obtain up to $1,000 
per year state assistance. Pennsylvania passed a bill providing state 
scholarships to state residents attending approved nursing schools 
conducted by sectarian hospitals in the state. It was the first time 
that students attending schools under the auspices of sectarian hos¬ 
pitals were eligible for aid. Only in Michigan did this kind of legisla¬ 
tion spark any kind of significant church-state controversy. In Ohio 
the State Board of Regents proposed a master plan that would pro¬ 
vide for $500 annual tuition grants for students attending private 
schools. The proposal was aimed at reducing the pressure on state 
colleges and universities. 

Religious Pressures and Tensions over Public Issues 

Public issues concerning various aspects of family life again pro¬ 
vided the notable occasions on which the religious groups in the com- 
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munity sharply differed over moral issues. New York undertook to 
reform its divorce laws, which previously had specified only adultery 
as grounds for dissolution of the marriage bond. Legislation was even¬ 
tually enacted broadening the grounds to include desertion for two 
years, cruel and inhuman treatment, imprisonment of the spouse for 
at least two years as part of a five year sentence and separation by 
mutual agreement for a period in excess of two years. A spokesman 
for the New York Welfare Conference opposed liberalization of the 
law and singled out for special criticism the provision relating to a 
two-year separation, which was attacked as “divorce by consent.” A 
group of Roman Catholics headed by an attorney and including a 
priest on the faculty of Fordham University testified in favor of the 
legislation, including the two-year separation provision, because they 
saw no point in having the state maintain a legal status that did not 
accord with the realities of the relationship. 

Governmental action relating to birth control continued to give 
rise to considerable Roman Catholic opposition in some states. Some 
Catholic legislators in Massachusetts vigorously opposed removing 
the ban on sales of contraceptives despite Cardinal Cushing’s earlier 
announcement that a legislator’s personal religious beliefs concerning 
this practice did not necessarily have to control his views on it as 
a matter of public policy. Legislation was enacted permitting sales of 
contraceptives to married persons for both reasons of health and 
birth control. 

More insistent were Catholic objections to extending birth control 
information and devices as part of welfare programs designed to help 
the poor. A major confrontation occurred in Pennsylvania after the 
state department of public welfare issued regulations directing social 
workers to initiate discussion of birth control in cases involving “seri¬ 
ous problems of family functioning.” This policy was vigorously at¬ 
tacked by the Roman Catholic bishops from all dioceses in the state. 
During the height of the controversy they inserted a full-page adver¬ 
tisement in newspapers throughout the state charging that the pro¬ 
gram involved an offensive intrusion into the privacy of the family 
life of the poor and was designed to influence their most intimate 
decisions in a context where this kind of pressure would take on the 
character of coercion. 

Matters were brought to a head when a Catholic member of the 
House Appropriations Committee raised the issue in connection with 
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the budget of the state department of public welfare. Much was 
made of the absence of any legislation directing or even authorizing 
the department to undertake family planning programs. Wide support 
for the department’s policies was extended by Protestant and Jew¬ 
ish groups. The matter was finally settled by a “compromise.” No 
legislation was enacted authorizing birth control programs, but it 
was understood that they would continue under revised regulations. 
The revisions provided that caseworkers were not to initiate family 
planning discussions, and that requests for information and funds to 
secure birth control services would not be honored in the cases of 
unmarried women. 

Despite continued opposition from some Roman Catholic quarters 
to incorporating birth control programs into welfare services for the 
indigent, the trend is clearly in the direction of increasing such serv¬ 
ices. A survey conducted by Senator Gruening and appended to the 
hearings on population control conducted under his chairmanship 
by the Senate Government Operations Subcommittee indicated that 
forty-one states either have or are considering state-wide or local 
governmental birth control programs. Only Connecticut, Indiana, 
Louisiana, Massachusetts, New Hampshire, New Jersey, Oklahoma, 
Rhode Island, and South Dakota had no programs or state studies 
under way at the time of the report. During the period surveyed both 
Georgia and Michigan enacted legislation explicitly authorizing birth 
control services as part of public welfare programs. Both states had 
provisions requiring caseworkers to respect the religious wishes of the 
welfare clients. The attorney general of Arizona delivered an opinion 
indicating that social workers could initiate discussions concerning 
family planning with persons on relief. 

Efforts to liberalize the abortion laws continue, meeting solid Ro¬ 
man Catholic opposition, as well as resistance from some conservative 
Jewish and Protestant groups. Laws modeled along the lines of the 
American Law Institute’s Model Penal Code have been brought be¬ 
fore a number of state legislatures and it is expected that they will 
be introduced in many other jurisdictions in the near future. The 
proposed liberalization would legalize abortion in the case of preg¬ 
nancies that substantially endanger the health, as well as the life of 
the mother, ones resulting from incest or rape, and ones that are 
likely to lead to the birth of a deformed child. 

Despite a vigorous campaign to enact such laws, no state has ex- 



[328] RELIGION AND THE PUBLIC ORDER 

pressly legitimatized abortion in the cases of rape or incest or where 
deformed births are anticipated, and only a few have done so in the 
case of danger to the mother’s health.* Nonetheless, strong support 
for such legislation exists, particularly in the medical profession. This 
became apparent when the Board of Trustees of the American Medi¬ 
cal Association proposed that the Association go on record favoring 
a liberalization of the abortion laws.t The recommendation was not 
adopted by the house of delegates, but neither was it rejected. The 
matter was deferred for an opportunity to consult with other groups 
interested in the matter and for the evolution of policy on the state 
level. 

Donald A. Giannella 

* After the period surveyed, two states, Colorado and North Carolina, adopted 
laws permitting legal abortions in the cases specified in the Model Penal Code 
California has since amended its law also to permit abortions in two of the three 
cases recommended by the code: where the health of the mother is endangered; 
or where the pregnancy results from rape or incest. 

t After the period surveyed, the American Medical Association endorsed the 
abortion recommendations of the Model Penal Code. 
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